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1. PURPOSE AND LEGAL BASIS OF THIS STUDY

1.1 Accelerating deployment of high speed networks and services

Law No. 431 of 2002 (the “Telecommunications Law”) has set in motion a process for
the liberalization of the telecommunications sector in Lebanon and the related
privatization of the State-owned undertakings that currently operate the primary fixed
and mobile networks in Lebanon. Liberalization, privatization and fair competition in the
telecommunications sector are expected to bring substantial benefits for the Lebanese
economy and will pave the way for the development of state-of-the-art networks and
services. For the economy, benefits include increased investments in the sector and the
creation of high value-added jobs both within the sector and in all businesses that
require modern telecommunications facilities. Consumers will also reap the rewards of
increased choice, improved quality of service and lower prices.

Lebanon already has one of the highest GDPs per capita (5,900 USD) in the Levant
area. Although its population is approximately four million, more than 10 million
Lebanese live abroad. This Diaspora creates high visitor numbers, in addition to the one
million tourists that visit Lebanon every year. Modernizing the telecommunications
sector and fostering vigorous competition can help Lebanon improve its per capita GDP
and realize its goal to improve the quality of life for all citizens. Although investments
and development in this secior have been limited to date, the Telecommunications
Regulatory Authority of the Republic of Lebanon (the “TRA”) is committed to exploring all
possibilities for expansion.

To achieve these goals, the Telecommunications Law provides for the opening of the
market to new entrants, the expansion of the services authorized to be provided by
incumbents, and the establishment of competition among all incumbents and new
entrants alike. In carrying out its duties, the TRA is charged with committing to “the
principie of promoting the modernization of telecommunications Equipment and
networks in line with state-of-the-art technologies and regulatory principles.” Toward
these ends, the TRA is preparing to issue broadband licenses to attract new investment
and enable the build-out of new infrastructure that will provide next generation services.

A recent OECD Study concluded that 68% of the costs in the first year of rolling out a
fiber network to the premises are comprised by civil works, and so, “Clearly any policy
which can reduce the costs of civil works would provide an important impetus to
stimulating the roll-out of fiber.”

Enabling service providers to build and operate networks that rely on existing public
properties can greatly reduce the need for civil works and their associated costs. Use of
public properties would also shorten the time to introduce services. For these reasons,

! Article 5(3) of the Telecommunications Law.

2 Public Rights of Way for Fibre Deployment to the Home, 04-Apr-2008, OECD, Committee for
Information, Computer and Communications Policy, DSTYICCP/CISP(2007)3/FINAL (the “OECD
Study”).




most, if not all, countries seeking to achieve genuine advances in network investment
and high speed services typically make public properties available in this way. For
example, France allows service providers to benefit from rights of way on public
highways.® Germany entitles service providers to use public roads, paths, squares,
bridges and waterways to deploy telecommunications lines free of charge.* Canada
allows service providers to enter on and break up any highway or other public place for
the purpose of constructing, maintaining or operating its transmission lines.® In the
United States, the National Telecommunications and Information Administration
facilitates access of service providers to a wide range of public properties.

Particularly significant cost savings may be realized if service providers can use existing
telecommunications duct systems. For this reason, numerous countries in the world
require that their telecommunications duct systems be made available to
telecommunications service providers, including for example Australia, Austria, France,
Korea, Portugal, Switzerland and the United States. In the Arab region, the Saudi
Communications and Information Technology Commission (CITC) recently carried out a
public consuitation indicating it plans to require sharing of telecommunications ducts. In
Bahrain, the regulator can require provision of access to ducts,® as in Jordan’ and
Oman.? While much duct regulation is aimed at ducts that are already held by private
telecommunications service providers rather than the State, the underlying aim in all
cases is to ensure that assets which cannot be duplicated on economically feasible
terms by service providers should be made available to them, particularly where
important efficiency gains can be achieved.

In this context, Article 35 of the Lebanese Telecommunications Law contemplates that
all licensed service providers will enjoy non-discriminatory access to public properties for
use in connection with telecommunications infrastructure. For the reasons set out above,
the TRA expects a fundamental component of new telecommunications networks in
Lebanon to be reliance on Lebanon's public properties for fixed and wireless
infrastructure under Article 35.

Lebanon boasts an extensive public property portfolio that when made available in
accordance with Article 35 will greatly reduce the costs to telecommunications service
providers of building and operating modern telecommunications networks. This includes
in particular an extensive telecommunications duct system built by the Republic of
-Lebanon. It also includes an extensive inventory of additional ducts, poles and towers
mainly owned or operated by the State or public bodies. Other important public
properties include a matrix of public rights of way running along highways, streets,
roads, pipelines and power lines, rooftops and other related assets and facilities
currently owned and administered by the public sector. The TRA expects access to
these public properties to be a central driver of the success of broadband licensing and
increased access across Lebanon to high speed telecommunications services.

¥ Article L. 45-1 of the Post and Electronic Communications Code {Code des Postes et des
Communications Electroniques, CPCE).

* See OECD Study, p13.

® Section 43, Telecommunications Act 1993.

% See definition of “Access” and “Telecommunications Facility” in section 1 of the Bahrain
Telecommunications Act.

7 See section 4.4 of the Jordanian Interconnection Instructions.

® See definition of “co-location {site sharing)” in section 1(12) of Oman's Telecommunications
Regulatory Act.




1.2 Legal basis of this Study

This Study has been prepared by the TRA pursuant to Article 35(3) of the
Telecommunications Law. Article 35 of the Telecommunications Law provides as
follows:

1) Licensed telecommunications service providers may, for the
purpose of providing telecommunications services to the public in
compliance with the conditions set hereunder, enter any public
properties including streets, pavements, drainage systems, and
railway tracks, for the construction and maintenance of
telecommunications services infrastructure in, along, above or
under such public properties. Whenever necessary, the licensed
service providers may, with the approval of the relevant
government department, alter the appearance and specifications
of such public property in order to be able to provide their
telecommunications services, provided that such alteration does
not obstruct the use of the property for its intended purpose.

2) Licensed service providers must obtain the approval of the
relevant government department before entering any public
property, carrying out certain works, or erecting any installations.

In the event it is not possible to obtain such approval on
acceptable terms and conditions for any reasons whatsoever
within one month of the filing of the request for approval, the
service provider shall submit a written request to the TRA, within
another period of one month, to intervene with the government
department concerned. In the event of any disagreement
between the TRA and the government department concerned, the
matter shall be raised before the Council of Ministers for making
an adequate final decision.

3) Conditions for the use of public properties, procedures for
requests for such use, and the basis for the allocation of charges,
‘compensations and fees shall be established by a decree issued
by the Council of Ministers, upon the proposal of the Minister,
based on a study prepared by the TRA and on the opinion of the
relevant government authority.

This Study is therefore required by law as the basis for the decree to be prepared for the
Minister to propose to the Council of Ministers in accordance with Article 35(3) and
Article 3{A)}(1) of the Telecommunications Law. On the basis of this Study and
consultations with relevant govemment authorities, and pursuant to the TRA's duties
under Article 5(1)(a) of the Telecommunications Law, the TRA has drafted the proposed
Article 35(3) decree for submission to the Minister.




1.3 Outline of the Study

Section 2 of this Study begins by examining the anticipated needs for access to public
properties faced by service providers. These may be incumbents who want to expand or
modemnize their existing networks or new entrants who plan to build new networks, in
each case fo participate in the upcoming broadband licensing process. These scenarios
help identify the various relevant public entities that are relevant to access to public
property, which are surveyed in section 3.

Section 4 deals with various legal matters relating to State and municipal authorizations
generally. Section 5 of this Study examines specific uses of public property that will be
required by service providers. Together, these sections address the legal issues that
must be covered in the Article 35(3) decree to ensure that telecommunications service
providers will have necessary and sufficient rights of access to and use of key public
properties to make meaningful use of them.

Given the impossibility of service providers requesting use of public properties without
having information about them, section 6 addresses the lack of existing practices and
procedures for obtaining such information and indeed the development of reliable
information about public properties which are likely to be a priority for service providers.

The Telecommunications Law provided a sort of mediation and appeals process for
failures to obtain authorizations to use public property. The role of the Article 35(3)
decree in this regard is discussed in section 7 of this Study. Charging for use of public
property is discussed in section 8.

Since this Study is the basis of the decree under Article 35(3), it sets out various
conclusions and recommendations as to what that decree should cover and includes (in
boxed text) provisions for inclusion in the decree.

2. NETWORK BUILD-OUT NEEDS FOR PUBLIC PROPERTIES

2.1 Expanding incumbents and new entrants

Based on currently available technologies and the topology of Lebanon, the TRA
anticipates that telecommunications service providers will build core national networks,
both intercity and intra-city, using fiber optics. They will have to install a backbone fiber
optic network with arteries that reach points of presence in the main commercial and
population centers. Service providers can be expected to provide access to customers
using a combination of fixed and wireless technologies- and network architectures,
depending on the type of customer, the density of likely customers in the relevant
location, the existence of available infrastructure that can facilitate network deployment,
and other considerations.




2.2 Intercity backbone network

The TRA expects service providers to prefer, and the TRA will encourage them, to locate
their fiber optic backbone cables in the existing publicly owned intercity duct system to
the greatest extent technically feasible. The TRA understands that these ducts primarily
lie under or along State roads but some may also lie under or along municipal roads and
other public rights of way. In some cases, new duct access points may need to be
added and, in other cases, existing duct access points may need to be modified. These
works may involve digging and other street works. In all cases, some temporary street
blockage and traffic disruption may be required for installation of cables, electronics and
any addition or modification of duct access points.

2.3 Intra-city metropolitan networks

The TRA also expecis service providers to prefer, and the TRA will also encourage
them, to locate the arteries of their intra-city metropolitan fiber optic networks in existing
publicly owned intra-city duct systems to the greatest extent technically feasible. These
ducts primarily lie under or along municipal roads but some may lie under or along State
roads and other public rights of way. As with intercity ducts above, new duct access
points may need to be added and existing duct access points may need to be modified,
requiring digging, other sireet works, street blockage and traffic disruption.

2.4 Access networks

The TRA understands that the existing public telecommunications duct system
terminates at local central offices, street cabinets or other points that fall short of those
endpoints where each service provider would need to reach its customers. The-Ministry
of Telecommunications currently uses copper local loop to achieve customer access in
many instances. Absent access to and use of copper local loop and other active
network elements, other incumbents and new entrants will therefore need to devise and
implement alternative arrangements to transport telecommunications traffic between
customer premises and their fiber optic networks. The TRA anticipates that most such
service providers would plan to accomplish their “last kilometer” or “last 100 meters”
transport by one or more of the following three methods:

2.4.1 Trenching and new ducts for fiber to the premises

A service provider using the public duct system to house its fiber optic network may in
some cases extend its fiber optic network closer to or directly into the customer
premises, paricularly where the premises offers a critical mass of demand for
telecommunications services, such as an office building or high-rise apartment building.
This is most likely for major anchor customers such as large businesses, large
residential buildings and Government departments, whose custom is expected to
contribute to the revenues which will be critical to the success of the service provider's
business plan. In some cases, these proposed extensions may involve trenching and/or
the installation of new ducts under or along both State roads and municipal roads and
related sidewalks and pavements. These works may involve digging, other street works,
street blockage and traffic disruption.




2.4.2 Buried or above ground co-axial or copper cable

A service provider using the public duct system to house its fiber optic network may in
other cases install coaxial or copper cables from the termination points of its fiber
network to the customer premises. These cables can be buried or placed above ground.
If buried, installation will involve similar works to those where new trenching for fiber is
required. If above ground, the service provider will need access to electric power
distribution poles, telephone poles and/or other utility poles, or will need to install its own
poies, for attaching coaxial and copper cables.

2.4.3 Wireless radio transmission

In still other cases, a service provider using the public duct system to house its fiber
optic network may use wireless transceivers to communicate between its fiber optic
network and customer premises. In these circumstances, the service provider will need
to identify antenna sites and arrange a physical connection using fiber optic cable or
coaxial cable between the fiber optic network and the antenna site. In some cases, the
most desirable antenna site may be located in a public right of way, on a pole, mast or
tower that is itself public property (e.g., if it is currently used by the Ministry of
Telecommunications or Electricité du Liban) or on the rooftop of a building that is public
property. Where the fiber network point of presence and antenna site are not physically
co-located, the physical connection may involve some of the same construction and use
issues identified for fixed links to the fiber network.

2.5 Defining covered public properties

Under the planned broadband licensing process in particular, licensees will be required
to construct a national broadband backbone network as well as local broadband
distribution networks. Given Lebanon's urgent need for new telecommunications
infrastructure, the TRA considers it important that the proprietors of such networks
develop their own active network elements, including fiber, local loops and wireless links,
rather than relying only on the existing publicly owned fiber, local loops and wireless
links. This will result in greater network redundancy, create more robust end-to-end
competition, avoid the regulatory complexities of forced sharing of active network
elements, and provide greater network security. In addition, the TRA’s investigations
have established that the greatest cost and time-to-market barriers for new entrants are
the civil works required to install the passive network elements rather than the cost of the
fiber or other active network infrastructure.

The TRA understands that there is significant capacity remaining in the ducts which are
being used for telecommunications. Use of EDL’s network infrastructure, particularly its
fiber-optic network, is also likely to offer considerable efficiencies for Lebanese service
providers. Similarly, use of poles and masts of the State's existing mobile operations
may also offer valuable cost saving opportunities for service providers. In other cases,
joint infrastructure construction projects involving telecommunications service providers,
such as roads or water, may involve sharing of costs and therefore reduction to the
demands on the public purse.

The TRA has concluded, therefore, and recommends that the process of adopting the
Article 35(3) decrees can and should be approached in stages rather than attempted in a




single decree. Accordingly, the initial Article 35(3) decree should focus on enabling
shared use of public properties used or useful as passive network elements, including
the existing public ducts, poles, towers, antenna sites, rights of way and related public
properties. The TRA recommends that at this time the Article 35(3) decree should
exclude, at least initially, public properties in the nature of active network elements.
Additional Article 35(3) decrees can be proposed and issued as and when additional
service provider needs identify other public properties to which access should be
granted, whether these properties are in the nature of active or passive network
elements.

The TRA recommends that the Article 35(3) adopt a clear definition of the public
properties it covers.

Recommended Provision
“Covered Public Property” means the following public properties:

(a) ducts, conduits, pipes and similar fixtures to real property in which communications
cables and equipment can be installed, including, without limitation, all such items now or
hereafter managed, used or occupied by the Ministry of Telecommunications, OGERQ,
Eiectricité du Liban or any water authorities;

(b) poles, masts, towers, rooftops, racks and similar installations on which
communications cables, antennae and equipment can be installed, including, without
limitation, all such items now or hereafter managed, used or occupied by the Ministry of
Telecommunications, OGERQ, MIC1, MIC2, Electricité du Liban, or the Ministry of
Information;

(c) existing optical fiber cables within the facilities stated above administered and used by
the Ministry of Telecommunications, OGEROQ, Electricité du Liban and other public
entities;

{d) public facilities for housing, servicing, accessing or using the foregoing items,
including, without limitation, manholes, hand-hales, outbuildings, sheds, cabinets,
equipment rooms, stairways, ladders, doors and hallways;

(e) highways, streets, roads and parallel easements running alongside highways, streets
and roads

The TRA also recommends that the Article 35(3) decree define what permitted uses
service providers may make of the public properties, and that such uses be square[y
within the parameters of the Telecommunications Law.

Recommended Provision

“Permitted Uses” means to construct, install, operate, maintain and/or remove
Telecommunications infrastructure, which may include the construction and installation of
additional fixtures and properties of the types described above, in order to provide
Telecommunications Services using such infrastructure.

10




3. SURVEY OF RELEVANT PUBLIC AUTHORITIES

In preparing this Study, representatives of the TRA researched, met and/or consulted
with numerous government departments and other public sector entities over the past
year to gather and share information relating to the implementation of the public property
access mandate under Article 35 of the Telecommunications Law. Among those were
the Ministry of Telecommunications, the Ministry of Public Works and Transportation, the
Ministry of Interior and Municipalities, the Ministry of Energy and Water, Electricité du
Liban, two of the four water public bodies, and the Council for Development and
Reconstruction. The following subsections of this Study summarize key information
gleaned from or about such public sector entities.

3.1  Ministry of Telecommunications

After full implementation of the Telecommunications Law, the State will no longer
compete with the private sector in the ownership and operation of telecommunications
natworks or the provision of telecommunications services.” At present, however, the
State currently owns the primary fixed and mobile networks, and the Ministry of
Telecommunications (the “MOT") is currently responsible for administering these public
undertakings.'

Currently, the MOT has administrative authority over ducts being used by the State-
owned fixed telecommunications network, most or all of the State-owned telephone
poles, and many of the State-owned antenna sites. These public properties, which
are mostly in the nature of improvements or fixtures on real property, currently
constitute by far the most extensive passive network elements used or useful in
telecommunications infrastructure in the Republic of Lebanon. In particular, the TRA
understands that there is substantial excess capacity in the existing public ducts
used for telecommunications that can be used by service providers at very little or no
cost or risk to the State.

In addition, during the process of public consultation, the TRA has been informed by
the MoT that the ministry is proceeding with the expansion of the national
transmission and local loop network. Its project aims at installing two national fiber
optic rings of 4400 km (in Fiber, Primary and Secondary cable length including the
existing 1300 km installed in 1994-1995) covering all of the main regions in Lebanon
and additional 39 sub-rings departing from the two national rings. This project
includes the replacement of the current microwave links {connecting many major
cities) with fiber optics and the expansion of the local loop copper network to reach
all remote areas (now connected through Wireless Local Loop). The establishments
of the two main national rings will take place over a one year period planned to start
in June 2009 and the 39 sub-rings will take place over an 18 months period starting
March 2010. The project will be completed by end of 2011.

The development of fiber optic network by the MoT could make fiber a major asset
that telecommunications service providers might want to target for use. During the
public consultation process, the Ministry has showed willingness to allow

% See Telecommunications Law, Articles 1 and 3.
'® See Legislative Decree No. 126/1959 and Legislative Decree No. 127/1959.
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telecommunication service providers to use its fiber network and explained that it
preferred to reserve ducts it has built for its own use. TRA has further concluded
from its discussions with MoT that the ministry suggests that TRA explicitly broaden
the scope of the draft decree to include fiber optic among the public properties the
telecom service providers may be entitled to use.

When Liban Telecom is incorporated, the Telecommunications Law provides that the
Council of Ministers will have discretion over which, if any, of the public properties
used for telecommunications (such as ducts) will be transferred to Liban Telecom
and which will be retained by the State."" Article 35 of the Telecommunications Law
applies to them while they are public property. If they become private property of
privatized Liban Telecom, Article 36(2) of the Telecommunications Law will apply to
require them to be made available to other service providers. Thus regardless of
whether the ducts ultimately remain in public hands or are transferred as part of the
assets of Liban Telecom, they will require to be shared with other service providers.
The TRA understands that any access granted to service providers while the ducts
are public property would be binding on the successor after privatization.”” The TRA
considers that there is no reason to wait for the Council of Minister's decision on their
treatment in the privatization and indeed that development of the telecommunications
sector in Lebanon makes it urgent that service provider access to them be initiated
now.

The MOT has delegated the management of the towers and ceriain other public
properties used for the mobile networks to two private sector contractors, but the
ultimate authority over such public properties currently remains with the MOT. Which of
such assets will be privatized and which will be retained by the State will, the TRA
expecis, be determined in the process for privatization of the two mobile operations
when that process is resumed. As with the ducts, these will either be made available to
other service providers under Article 35 as public properties or Article 36 if they are
privatized, and there is no reason to wait before allowing such access.

3.2 Ministry of Public Works and Transport

The Ministry of Public Works and Transport (‘MPWT") is responsible for all State-
controlled public roads. All other public roads are managed by munigcipalities. The public
roads administered by MPWT are principally the international and national highways and
certain other primary streets and roads. All civil works must be approved prior to
construction and, if obstruction to traffic will occur, coordinated with the Ministry of the
Interior and Municipalities, which is responsible for traffic flows (as discussed in section
3.4 of this Study).

The State also owns the railway tracks and other relevant railway assets.> MPWT is
also responsible for railways: it has “tutelage” (“tutelle”} over the public body entrusted

" Telecommunications Law, Article 50.

"2 Article 12 of Privatization Law No. 228/2000 provides: “Contrary to any other text, when the
privatized project is transferred to the natural or moral person, this person takes immediately and
forcefully the place of the public project, with all the entailed rights and obligations towards
others.”

12 See Article 2 and 4 of decision No. 144/1925.
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with management and exploitation of the railway' although none are currently
operational.

As such, the MPWT controls a significant portion of the public rights of way used or
useful for telecommunications infrastructure.

Telecommunications infrastructure works may be facilitated if coordinated with the
MPWT’s maintenance works which usually take place between June and October.

In addition to coverage in the Article 35(3) decree, the TRA recommends that the
Minister of Telecommunications seek the cooperation of the Minister of Public Works
and Transport (for State roads) and the Minister of Interior and Municipalities (for
municipal roads), and requests that they make their work plans available to service
providers and issue circulars to help State and municipal employees and other public
agents better understand the Telecommunications Law and its implementing decrees, as
well as the implications of the privatization of the telecommunications sector.

3.3 Municipalities and Municipality Unions

Everything in a municipality (within administrative municipal borders) is the responsibility
of the municipality government, including municipal roads, civil works and trenches. The
TRA understands that even international roads and roads between governorates
(wibdlss), which are formally under MPWT's administration, are in practice often
maintained and operated by the municipalities.

The TRA understands that out of the 940 municipalities in Lebanon, 540 are currently
organized into 40 unions of municipalities (<Laldl J=3)) which coordinate projects
between member municipalities. The TRA understands that there are plans to increase
the number of unions to 60, which will then encompass many other municipalities in
Lebanon.

Details of legal requirements for authorizations for use of municipal property such as
roads are set out in section 4.1 of this Study. Most municipalities only have experience
with public entities (and not private entities) digging and/or accessing rights of way.
Accordingly, municipalities currently do not have developed procedures for dealing with
requests from private entities, such as service providers.

3.4 Ministry of the Interior and Municipalities

The Ministry of Interior and Municipalities (“MIM”) has two roles relevant to the use of
public properties by licensed telecommunications service providers.

First, MIM is the interface between the national government and municipal governments.
Although MIM does not have authority to authorize works on municipal roads, MIM could
facilitate the implementation of Article 35 by informing individual municipalities and their
unions about their rights and obligations under the Article 35(3) decree. The TRA
recommends that in addition to proposing the Article 35(3) to the Council of Ministers,
the Minister of Telecommunications request practical assistance from MIM in dealing

™ See Article 2 of-decree No.6479/1961.
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with the municipalities. For example, MIM could issue one or more information circulars
{e=3) to all municipalities and unions of municipalities after the decree has been issued.

Second, the Internal Security Forces operated by MIM have primary responsibility for
traffic control on all highways and roads, including those administered by MPWT and
those administered by municipalities not having a police force.'® Telecommunications
service providers needing to block or disrupt traffic will have to coordinate such closures
with the Internal Securities Forces.

3.5 Ministry of Energy and Water

The Ministry of Energy and Water (“MEW") has authority over the electricity and water
sectors (including natural waterways such as rivers). It has “tutelle” authority over the
public bodies involved in these sectors including EDL and the four water public bodies.
In addition, it has the power to monitor water and electricity concessions.'® The MEW
has also assumed responsibiligy for matters related to oil that were previously in the
Ministry of Industry and Oil."” Under Article 34 of Law No. 431, the Ministry of
Environment would alsc be involved in many cases affecting the environment (see
Article 2 of Law No. 667/1997 and Article 6 of Law No. 690/2005)."

The TRA understands that two laws currently govern the Energy and Water sectors:

o Law 462/2002 concerning the energy sector; and
o Law 221/2000 concerning water authorities.

Law 462/2002 contemplates the privatization and liberalization of the electricity sector
coupled with the establishment of an independent sector regulatery authority. However,
at present, the privatization process has not begun and the electricity sector remains
publicly owned. The independent regulatory authority's board has not yet been
appointed and installed. EDL owns and operates the major part of the electricity
networks and assets, as described in section 3.6 of this Study.

Property and control over water and sewage networks is more complex to describe.
Multiple stakeholders have over time built and/or operated water and sewage networks.
These include the recently established public water bodies, the State, municipalities and
even Unions of municipalities. Practice has not always been consistent with the law,
however. For example, Article 4 of Law No. 221/2000 clearly stipulates that sewers are

'® See Article 1(5) of Decree No. 953/1991.
'8 See Decree No. 5469/1966 and Decision No. 104/2005.
7 See Article 7 of Law No. 247/2000.
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under the control of the public water bodies. Yet TRA understands that they are in
practice mostly still under the control of the municipalities.

The TRA understands that, allowing service providers to use public property owned by
Electricité du Liban or the water public bodies in exchange for a fee would require
authorization of these public bodies. Article 10 of Decree No. 4517/1972 provides that
the board of any public body is responsible for taking all decisions required in order to
achieve the mission of a public body." Article 35(1) of the Telecommunications Law
clearly requires public bodies to allow service providers o use their public properties and
expects them to be compensated for this. The TRA is advised therefore that such
activities would be viewed as within their missions.?

Having said that, Articles 21 and 22 of Decree No. 4517/1972 provide a list of board
decisions which the Minister having futeffe over the public body must approve. The list
includes decisions relevant to provisional budget as well as grants. To the extent that
occupancy of EDL's or the public water bodies’ assets will have budgetary implications,
the Minister's approval would likely be required. The TRA has not examined whether, if
such indirect ministerial approval is required, it could be granted in connection with the
overall budget while specific decisions to grant use of the public bodies’ properties be
taken by the boards of the relevant public bodies.

Fees and other conditions would be subject to agreement between the parties involved
and, the TRA understands, are currently not subject to any regulatory parameters.

3.6 Electricité du Liban

Electricité du Liban (“EDL") is a public body that operates Lebanon’s electric power
generation, transmission and distribution assets, which currently comprise virtually the
entire Lebanese electricity sector. EDL owns most of Lebanon'’s electricity assets.?’ The
electric grid comprises:

e power generation asseis, which are expected to be fully privatized under Law
462/2002;

s high voltage {(above 24 kv) transmission assets, which are expected to remain in
the public domain, but can be managed under contract by a private company;
and :

» power distribution (below 24 kv) assets, which are expected to be fully privatized.

In addition to its electric fransmission and distribution networks, EDL has a nationwide,
220 kilometer long fiber-optic network which has excess capacity. The network consists

" In Lebanon as in France, public bodies (Etablissements publics) are governed by the principle
of specialization (Principe de spécialité): They can only take action for the purpose and within the
scope of the mission assigned to them (Youssef Saad el Khoury «Gll ¢ jalt (g4 058 4o gena | p.
9; Y Gaudemet, Traité de droit administrative, Tl, LGDJ, 16 ed., p. 298).
2 Under the French model, likely to be followed in Lebanon, courts have developed broad
understanding of public bodies' mission and have allowed them to undertake activities that have
some connection with their mission and that have financial justification. For an overall
assessment, see Chevallier; La place de I'établissement public en droit administratif, p. 43 and
seq, www. u-picardie.frilabo/curapp/revuessroot/2/chevalfier. pdf.

See Articles 2, 3and 26 of Decree No. 16878/1964.
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of 12 fiber pairs which are used as part of a national control center for the electrical
network. EDLs fiber-optic network is deployed in the grounding electrical cables. These
are located underground in Beirut and Tripoli and above ground everywhere else. In
addition, EDL has deployed a dark fiber cable between its station at Ksara (Bekaa) and
the Syrian border, which connects with Turkey, lraq, Jordan, Egypt, Libya, Tunisia,
Algeria, and Morocco.

Other assets under EDL’s administration of relevance to telecommunications service
providers are transmission towers and rights of way, distribution poles and other related
assefs. '

As noted in the discussion of MEW in section 3.5 of this Study, EDL is eventually
expected to be privatized in a transaction that will declassify the generation and
distribution assets and transfer them to the private sector, while the transmission assets
will remain in public sector ownership and control. However, at present, all EDL assets
fall within the domain of public property and are subject to Article 35 of the
Telecommunications Law. As with the public telecommunications assets, any access
granted while EDL is still a public sector entity will be binding on its successor after
privatization.

The power of the EDL board to grant permission to use its properties is discussed in
section 3.5 of this Study. Other than possible indirect approval from the Minister of
Energy and Water in connection with budgetary matters, EDL would not need to seek
approval from other public entities such as municipalities.

The TRA understands that EDL has not previously granted rights to use its electrical or
fiber-optic network assets. Nor (until Article 35(3) was introduced) has EDL yet had
reason o develop procedures for handling private sector requests for information about
or access to and use of its electric and telecommunications facilities.

Studies may be required regarding the weight-hold impact of additional
telecommunications cabling installed on electricity poles and towers, presumably from
the perspective of the reliability and safety of the electric grid.

3.7 Water public hodies

Law No. 221/2000 (as amended by law No. 241/2000) merged the old water
departments into four independent public entities covering four separate regions (Beirut
and Mount Lebanon, North, South and Bekaa) and included water and drainage of dirty
waters in their scope of work. The TRA understands that there is no formal coordination
between the different water entities, but that the MEW director generals meet regularly to
discuss common matters and projects. The TRA also understands that in most of the
water public bodies, their information about existing infrastructure is not current (with the
exception of Beirut and Mount Lebanon, and Tripoli as described below).

The power of the boards of the water public bodies to grant permission to use their
water-related assets is discussed in section 3.5 of this Study. Other than possible
indirect approval from the Minister of Energy and Water in connection with budgetary
matters, they would not need to seek approval from other public entities such as
municipalities. The water public bodies have no experience in allowing private sector use
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of its water infrastructure, nor do they currently have procedures for handling requests or
setting usage fees.

Other permissions may be required under the circumstances enumerated elsewhere in
this Study. For example, if digging is necessary for the installation of telecommunications
infrastructure, approval of the municipality or the MPWT will be required (see sections
5.2 and 5.3 of this Study).

The remainder of this section describes the example of the Water Authority of Beirut and
Mount Lebanon (“WABML"). The WABML administers the water and sewer infrastructure
in a region that includes Beirut and Mount Lebanon. The TRA understands that WABML
is not yet administering the sewers, and is only handling the drinking water
infrastructure. Sewers are still being administered by the municipalities.?

The TRA understands that WABML has developed a GIS mapping system that includes
all fresh water infrastructure in its region. WABML’s GIS system does not yet include
information regarding sewers and drainage. (In the rest of Lebanon, the TRA
understands that only Tripoli also has a GIS system.) Regarding the actual physical
plant, the TRA understands that the majority of the water infrastructure in Beirut and
Mount Lebanon is more than 50 years old, but that WABML has a 25-year plan to
upgrade and replace its aging infrastructure. For example, WABML built 2 new 800 mm
water line from Dbayeh toward Metn coast. It may be possible to coordinate joint
consiruction activities with telecommunications service providers in the course of such
upgrades.

3.8 Council for Development and Reconstruction

The Council for Development and Reconstruction (*CDR”} is a public body established in
1977 to be responsible for reconstruction and development in Lebanon. CDR was
granted important powers to avoid any administrative routine that could slow down the
reconstruction process, especially in the financial field.

Over the years, CDR has been very active, overseeing billions of dollars in public
investment in coordination with all other ministries, and is involved in monitoring,
tendering and implementing priority reconstruction and development projects in basic
infrastructure, social and productive sectors, including power, health, education, water
and waste water, telecommunications, transportation, roads and highways.

CDR does not administer any particular class of public properties of likely interest to
telecommunications service providers. Nor is infrastructure built by CDR (e.g., water,
electricity and sewage infrastructure) its own property.® However, its active role in
planning, financing and contracting a variety of relevant infrastructure projects makes it a
natural source of information for telecommunications service providers. In particular, the
CDR is the leading source of knowledge about existing and planned infrastructure
projects, and has a database of existing fixed telecommunications network infrastructure
deployed after 1997, as well as other projects since 1990. CDR could also conceivably

22 See articles 49 and 136 of legislative decree No. 118/1977.
2 See Article 5-7-i Legislative Decree No. 5/1977.
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be a potential pariner with telecommunications service providers in public-private
parinerships for the joint construction of infrastructure projects that include a
telecommunications infrastructure component.

The TRA recommends that the Minister of Telecommunications seek the assistance of
the CDR in this regard. For example, service providers and public projects may benefit
mutually if service providers could obtain information from CDR about planned works in
which such service providers could participate for the installation of telecommunications
facilities. CDR's expertise may be a useful resource in the planning and implementation
process for service provider requests to install ducts and other telecommunications
infrastructure in conjunction with other planned public infrastructure projects.

3.9 Identifying relevant government departments in the Article 35(3) decree

As described in the previous sections, various public authorities administer key public
properties that are or may be used for telecommunications. Annex A to this Study
summarizes these and the key legal provisions. The TRA believes it is important to
make it clear in the Article 35(3) decree which public bodies have responsibilities under it
and so to define such public bodies specifically.

Recommended Provision
“Government Department” means any

(a) ministry, authority or other government department, including, without limitation, the
Ministry of Telecommunications, the Ministry of Public Works and Transportation, the
Ministry of Interior and Municipalities, the Ministry of Information, the Ministry of Water
and Energy and all authorities and public entities under its guardianship in addition to all
municipalities and unions of municipalities; or

(b) any successor public authority or public entity of the foregoing, or any private sector
representative or contractor of or for the foregoing, that may assume administration or
control of any Covered Public Property from time to time, whether through a change of
roles or functions, a reorganization of Government Departments, the transfer of
administration or control of any Covered Public Property from one Government
Department to another, the issuance of a concession or maklng of a contract with a

- private sector concessionaire, or otherwise: - - -

4. PROCEDURES AND APPROVALS GENERALLY
4.1 Public property under Lebanese administrative law

4.1.1 Types of public property

Before analyzing existing law relating to use of specific public properties, it is heipful to
summarize some key points of Lebanese administrative law relating to public property
generally.

There are two types of public property (i.e., property of public entities) under Lebanese
administrative law, and these affect their legal treatment:
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e public domain, and
e private domain.

Both of these are subject to Article 35 of the Telecommunications Law requirement to
allow service providers to use them. Within the category of public domain property there
are two classifications:

s natural public domain property such as termritorial waters, rivers, coastal lines, efc.
and
¢ artificial public domain property.

The artificial public domain encompasses public properties transformed to be allocated
to the provision of a public service or to the use of the general public. This includes
roads, railway tracks as well as telecommunications, electricity and water or sewers
networks.

The main public properties the TRA expects telecommunications service providers to
need are currently in the public domain. Furthermore, the most immediately important
are likely to be artificial public domain property. Artificial public domain property typically
already comprises some infrastructure on established public rights of way. This is likely
to offer service providers the greatest opportunity for major savings in their costs of
installing telecommunications infrastructure.

4.1.2 Authorizations to use and occupy the State public domain

Only the head of State (i.e., the Council of Ministers) can grant rlghts of way on the
public domain of the State (Artlcle 16 of Decision No.144/1925).2* In a relevant
precedent, the Authority for Legislation and Consultancies declared illegal a right of way
granted by the railway public body to the municipality of Tripoli for the purpose of laying
sewer pipes under railway tracks running across the municipality. The Authority held
that only the head of the State could grant rights of way on its public domain (in this
case, railway tracks).?® Read together with Article 65 of the Lebanese Constitution,
reference to the “head of the State” today means the Council of Ministers.

Relevant precedent in Decision No. 144/1925% relating to private occupancy of the

State’s public property has established the following:

* Decision No. 144/1925.
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o authorizations are always temporary (Articles 14, 16 and 17),

o . the head of state (i.e., the Council of Ministers) may establish general regulations
for use of public property (e.g., Decree No. 4810/1966 (conditions of use of
maritime public domain) and Decree No. 12841/1963 (fees for use of maritime
public domain) {Article 19); and

o fees for use should take into account the location and size of the property and
should be paid in advance (Article 17}, and may be symbolic when the
occupancy aims at achieving public interest.?’

The TRA understands that a decree of the Council of Ministers can confer the benefit of
such rights of use and occupancy of the public domain of the State generally on a class
of persons. Such class of persons may include service providers whose licenses issued
by the TRA authorize them fo access and use the relevant public properties. The decree
itself is not required o name in advance the actual persons on whom those rights are
bestowed. However, such a decree would not itself be sufficient to authorize a specific
service provider to use a specific public property. Each such requested use of public
property by a service provider would have to be granted on a personal basis to such
service provider by the public authority that administers the relevant public properties.
This will allow a single Council of Ministers decree to provide for present and future use
of the public domain of the State by all relevant telecommunications service providers
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from time to time, subject to prior approval of each such request by the relevant public
authority. This will avoid the need for a new decree for each additional service provider
requiring access.

4.1.3 Authorizations to use and occupy the municipal public domain

As noted in section 3.3 of this Study, municipal public domain property is under the
control of municipal governments, including municipal roads, civil works and trenching.

Law No. 60/1988, as amended by Law No. 14/1990, addresses municipal authorizations
and fees for private use or occupancy of the municipal public domain (mainly Articles 42
to 49 and 100). The right to occupy the municipal public domain is governed by Article
75 of Legislative Decree No. 118/19772 and Article 44 of Law No. 60/1988.%
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Autharization to occupy and use the public domain of a municipality is granted by the
head of the executive of the municipality for public property located within the
boundaries and public domain of the municipality {(which would exclude, for example,
State roads located inside the municipality, which as noted in section 3.3 of this Study
are under the administration of the State). See Article 16 of Decision No. 144/1925,
Articles 74 and 75% of Legislative Decree No. 118/1977, and Article 44 of Law No.
60/1988.3" For property falling within the public domain of a municipality but located
outside the municipality, the relevant authorities for the granting of such rights are the
Mouhafez or the Kaimakam (Article 44 Law No. 60/1988).

Thus, licenses to dig up municipal roads are granted by the head of the relevant
municipality. * The head of the executive is typically the president of the municipality,
except in Beirut, where the head of the executive is the Mouhafez (Article 67 of
Legislative Decree No. 118/1977).%
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Decisions made by the Council of the Union of Municipalities are binding on all member
municipalities.®* Approvals of works (e.g., authorizations to dig up roads and disrupt
traffic) involving multiple municipalities will likely be more quickly and consistently
secured if the project is initially approved or adopted by the union. According to Article
135 of Legislative Decree No. 118/1977, if the Municipal Council or its President do not
undertake an action or work® which they are required by law or regulations to
undertake, the Kaimakam may address a written injunction to them requesting that they
proceed to implementation within a given time limit. If they do not comply, the
Kaimakam, has the power to issue the decision on their behalf provided that he obtains
prior approval of the Mouhafez and that he sets out the reasons for proceeding in his
decision.*®

4.1.4 Authorization framework for the Article 35(3) decree

In this context, the TRA recommends that the Article 35(3) decree set out the basic
framework for obtaining approvals and ownership status of State and municipal public
properties. For example, public authorites may not discriminate among service
providers. Further, the State both is currently a provider of telecommunications services
and will be the provider of ducts to alternative providers of telecommunications services.
Given these continuing roles of the State in the telecommunications sector at this time,
the TRA recommends that the decree seek to assure non-discriminatory treatment of
service providers and generally prevent problems arising from conflicts of interest.

Recommended Provision

Government Departments must on a non-discriminatory, first-come, first-served basis,
make available to requesting licensed Service Providers all Covered Public Property
under their administration or control for Permitted Uses, and such Service Providers will
have the right to enter, use, occupy and, when necessary, disturb and restore or
permanently alter the appearance and specifications of such property. Any permanent
alteration must not obstruct the use of the Covered Public Property for its intended
purpose and will remain at all times public property.

A Service Provider must obtain the approval of the relevant Government Department with
respect to any particular Penmnitted Uses of any particular Covered Public Property in
accordance with this Decree before engaging in such Permitted Uses of such Covered
Public Property.

34 Article 128 of Legislative Decree No. 118/1977:
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A licensed Service Provider's right to engage in Pemmitted Uses of Covered Public
Property will continue from the date the relevant Government Department’s approval is
effective for so long as such Service Provider holds a license under the
Telecommunications Law that permits it to install and operate the Telecommunications
infrastructure located on the Caovered Public Property, unless the Service Provider
completes or abandons the Permitted Use earlier or the relevant Government
Department has a good reason for setting a shorter term for the Permitted Use.

4.2 Request procedures

As observed several times in section 3, public authorities have not for the most part
previously authorized private companies, including telecommunications service
providers, to use the public property under their administration. They do not have
existing procedures or requirements relating to such use, nor experience in evaluating
such requests.

Different government departments are likely to have different requirements. Where the
property is being used for particular purposes which could be affected by allowing
service providers access fo it {(e.g., electricity or water), procedures will likely need to be
tailored to the relevant property. Health and safety issues will naturally be paramount
considerations for approvals of use of water and electricity network assets, for example.
It will likely be necessary for the relevant public authorities to be satisfied that the
installation and operation of telecommunications facilities will not adversely affect the
existing and planned uses. Service providers will have to coordinate directly with
relevant public authority to avoid causing damage or service disruption during works for
the installation of telecommunications infrastructure.

The TRA recommends that the Article 35(3) decree should ensure that procedures for
approvals are developed to ensure that public entities fulfill their duties under Article 35
of the Telecommunications Law to permit use of their public properties. An appropriate
balance must be struck between ensuring some standard procedures and allowing
different government departments fo tailor procedures to specific requirements or
situations relevant to the public property they administer.

Recommended Provision

A relevant Government Department that receives a formal request from a licensed
Service Provider for information or for a Permitted Use must provide a written response
to the requesting Service Provider within one month after receipt of the formal request.
Where a Service Provider is planning extensive works on Covered Public Property, the
Service Provider and the relevant Government Departments will cooperate prior to and
after the formal submission by the Service Provider of its request(s) for Permitted Uses
with the objective of defining a mutually accepiable and feasible project implementation
plan and timetable. This planning process will take account of all relevant factors,
including, without limitation, coordinating the Service Provider's requested works with
those planned by the Government Department and others, avoiding disruptions to
existing uses of the Covered Public Property, minimizing costs of repstitive works and
duplicative infrastructure, expediting the processing and approval of the Service Provider
request(s), and otherwise preserving public order and minimizing the adverse impact of
Permitted Uses.
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The TRA and all relevant Government Departments must confer regularly regarding the
implementation and enforcement of this Decree and if needed create joint taskforces and
committees, and in particular must consider and implement ways to coordinate the
processing and implementation of requests by more than one Service Provider for similar
or related Permitted Uses of the same Covered Public Property, or related requests from
a Service Provider made to more than one Governmental Department, with a view to:

(a) minimizing disputes;
(b) aveiding disruptions to existing uses of the Covered Public Property;

{c) minimizing costs of repetitive works and duplicative infrastructure, including the
imposition of conditions that facilitate joint use of fixtures and permanent improvements
by multiple Service Providers;

{d) expediting the processing and approval of Service Provider requests to ensure
efficient and rapid deployment of alternative Telecommunications infrastructure and
Networks in the Republic of Lebanon; and

(e) otherwise preserving public order, achieving the objectives of the TRA and the other
Government Departments, and minimizing the adverse impact of Permitted Uses on the
environment, quality of life and the operation of government and business.

The Telecommunications Law clearly establishes a presumption that public properties
are to be made available to service providers. Particularly since government
departments are not accustormned to receiving and dealing with requests to use public
properties under this administration, the TRA believes it is important that the Article
35(3) decree set parameters for the refusal to allow such use.

Recommended Provision

A Government Department may only deny a licensed Service Provider’s request for a
Permitted Use of Covered Public Property that otherwise complies with the terms,
conditions and requirements of this Decree for {(a) insufficient capacity, (b) national
security reasons, (¢) safety reasons, (d) environmental reasons, () demonstrably
adverse impact on Covered Public Property of historical or religious significance, or (f)
demonstrably adverse impact on the existing uses. Where the Government Department
believes a request should be denied as submitted but that alterations to the request might
address its objections, it must promptly so inform the Service Provider in writing and work
with the Service Provider to reach a mutually acceptable alternative. Whenever a
Government Department formally denies a request, it must set out the complete rationale
in a writing delivered to the TRA and requesting Service Provider.

It will be important to enable public authorities to ensure that service providers comply
with the requirements for authorizations and payment of fees.

To some extent existing law does refer to penalties for violations relating to use of the
public domain. Legislative Decree No. 15403/1964 (amended Article 23 of Decision No.
144/1925) applies to the public domain of the State (&5l Lzl dalall A3, It provides
that, for each category of properties, decrees shail determine penalties due in the event
of a violation of regulations applicable to the public domain. It also provides that the
State is entitled to compensation in addition to destruction of works undertaken
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illegally.” In addition, Article 49 of Law No. 60/1988 (%alt < el y o5 )1} provides that
illegal occupancy of the public domain should resuit in payment of the occupancy and
authorization fees in addition to fees initially due. A municipality is also entitled, in
addition, to request removal of illegal constructions.®

The TRA recommends that the Ariicle 35(3) decree provide for inspections by
government departments. The Article 35(3) appears to contemplate that the decree
issued under it will comprehensively deal with authorizations and payments. In light of
this and the existing legal provisions mentioned above, the TRA considers it appropriate
that the Article 35(3) decree sets out penalties to apply in the event that service
providers do not pay the required fees, charges and compensations. (See also section 8
of this Study).

Recommended Provision

Each Government Department may conduct periodic inspections of Covered Public
Property for purposes of ensuring compliance by all Service Providers using or occupying
such Covered Public Property with the Telecommunications Law, this Decree and any
other terms and conditions lawfully imposed by the Government Department or
otherwise. In addition to being entitled to require the relevant Service Provider to remove
any unauthorized facilities and/or to bring the same into compliance, the Government
Department may assess any unpaid fees, charges and compensation, plus a penalty on
such unpaid amounts up to 50% of the unpaid amounts, and a penalty for each other
violation not to exceed [One million L.L.] per viclation.

the TRA may exercise such powers of control, inspection and enforcement as it deems
reasonably necessary or appropriate to ensure compliance with this Decree

4.3 Conditions of use

There are no detailed provisions of Lebanese law setting oui systematically the
conditions on which private parties may use public property. As the licensing of service
providers is expected to result in a significant amount of such use, the TRA recommends

¥ Legislative Decree No. 15403/1964 (amended Article 23 of Decision No. 144/1925):
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establishing such conditions, as contemplated in Article 35(3) of the
Telecommunications Law.

Various issues require to be clarified in order to minimize disputes beiween service
providers and government departments, and to recognize the matrix of obligations that
service providers owe to other service providers regarding use of property. For example,
while a service provider is using the ducts or other fixtures and permanent
improvements, it will be subject to obligations to make its telecommunications
infrastructure available fto other service providers under Article 36 of the
Telecommunications Law. {(Whether the second service provider needs additional
authority from any public administrators of roadways under or along which the ducts run
can be analyzed as discussed in the rest of this section. The TRA does not helieve that
this needs to be specifically addressed in the Article 35(3) decree.)

Recommended Frovision

A licensed Service Provider who lawfully and according to this decree installs any fixtures
or permanent improvements to Covered Public Property will enjoy the right to use such
fixtures or improvements, and to receive all rents and charges from other Service
Providers for the use thereof, during the term of its Permitted Use only but not thereafter.
Such Service Provider's right to use such fixtures and improvements, and the Covered
Public Property to which they are affixed, is also subject to:

{a) any rights or obligations of the Government Pepariment administering the relevant
Covered Public Property to permit other Service Providers to enter, use, occupy, disturb
and restore or alter such public property, and

{b) any obligations of the Service Provider under Article 36(2) of the Telecommunications
Law or otherwise to allow other Service Providers shared use of such fixtures and
permanent improvements.

The relevant Government Department’s approval of fixtures and permanent
improverments must be subject to the condition that the Service Provider will affix such
fixtures and make such improvements in a manner that does not unnecessarily or
maliciously prevent or impair the sharing of the Covered Public Property with other
Service Providers .

To cover all risks and damages that telecommunications service providers might cause
when undertaking the works, the TRA recommends that government departments
should be authorized to require service providers to provide insurance coverage and
indemnification for damage and harm that may occur.

Recommended Provision
A Service Provider entering, using or occupying Covered Public Property must:

(a) as required by the relevant Government Department, provide insurance coverage and
indemnification against all perils including injury or death of natural persons and damage
to the Covered Public Property and any other relevant property arising from the actions,

including, without limitation, negligence or fauli, of the Service Provider; and
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(b) comply with all necessary terms and conditions established or enforced by the
relevant Government Department, including, without limitation, requirements for
certificates of insurance, performance bonds and/or other financial instruments .

When discussing possible requirements public authorities might want to include with
MoT, the TRA was informed that MoT is likely to request among other things a feasibility
study from the telecom service providers submitting an application for the use of public
properties.

4.4 Ownership of fixed installations and moveable property

The TRA understands that in principle under Lebanese property law, ducts and other
fixtures and permanent improvements installed by a service provider and fixed into the
ground will be incorporated into the property in which they are fixed. Such property may
be:

¢ the public domain of the State if in State property, e.g., State roads;

e the public domain of the relevant municipality if in municipal property, e.g.,
municipal roads;

» the private domain of the State or municipality, i.e., which is owned by them but
not in the “public domain”; or

o the private property of private persons.

The TRA believes it is important that the Article 35(3) decree clarify what happens to
such fixtures and permanent improvements at the end of the period during which the
service provider is authorized to use the public property. This would include reflecting in
the Article 35(3) decree the existing law that fixtures and permanent improvements that
-are not removed will be classified as public property.

An appropriate balance needs to be struck between permitting government departments
to require removal of installed fixtures and permanent improvements and avoiding
unnecessary cost to service providers for doing so. In this context, it is also prudent to
ensure that service provider's rights and responsibilities regarding its moveable property
located on public properties during and after the period of permitted use are clear.

Recommended Frovision

If the relevant Government Department so requires, the Service Provider will at the end
of the term of the Permitted Use promptly remove all fixtures and other permanent
improvements installed by it on, in or under Covered Fublic Property at its own cost and
restore the Covered Public Property to its original condition. A Government Department
may only require removal of fixtures and permanent improvements installed below
ground or below grade level, such as ducts, manholes and hand-holes, upon a finding
that such removal is required for the planned future use of the relevant public property.
Any fixtures and other permanent improvements not removed at the end of the term of
the Permitted Use will be classified as public property subject to the authority and control
of the relevant Government Department and without any compensation being due or
payable to the Service Provider that installed such fixtures or improvements.

All moveable property or tangible personal property owned by a Service Provider and
located on Covered Public Property for a valid Permitted Use will at all times remain
private property of the Service Provider, and, upon cessation of its Permitted Use of
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Covered Public Property or at such earlier time as it chooses or is otherwise lawfully
required to do so, the Service Provider will at its own cost remove all such items and
restore the Covered Public Property to its original condition.

5. SPECIFIC USES OF PUBLIC PROPERTY

Having discussed the framework for and made recommendations applicable generally to
State and municipal public domain property, this section examines the legal position of
specific uses of public property which the TRA anticipates will be of the greatest
importance to service providers, and identifies further necessary interventions that
should be provided for in the Article 35(3) decree.

5.1 Use of public ducts

The Ministry of Telecommunications currently has administrative authority over all ducts
used in the operation of the fixed telecommunications network. Although ducts
themselves are not inherently telecommunications infrastructure (they are essentially a
conduit system for cables), Article 212 of Legislative Decree No. 126/1959 defines the
wireline telecommunications network as comprising all installations, material or
equipment constructed above or under the ground for the provision of wireline
telecommunications,* and Article 5 of Legislative Decree No. 127/1959 includes the
same items in the definition of telegraph telecommunications networks.*

The existing public ducts are classified as telecommunications-related and under control
of the Ministry of Telecommunications. Because they are the public domain of the State,
authorization to occupy them must be granted by the head of the State. {See Article 16
of Decision No. 144/1925.*") Thus, as explained in section 4.1.2 of this Study, a decree
of the Council of Ministers is required fo allow use or occupancy of the
telecommunications ducts.*” Such a decree can provide a general authorization which is
then administered by a relevant administering authority, which would in this case be the
MOT.

The TRA recommends that the Ministry of Telecommunications (or its successor as
administrator of the public ducts) should be designated to administer and police access
to and use of the ducts by service providers as specified in the Article 35(3) décree.
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Due to the prior history of State-owned telecommunications service providers, no
specific procedures or charges have vyet been established for private
telecommunications service provider access to and use of the public ducts. See Article 1
of Legislative Decree No. 126/1959* and Article 1 of Legislative Decree No. 127/1959.*
Furthermore, occupancy of infrastructure networks on the scale envisaged by the
Telecommunications Law and the Article 35(3) decree is also new to Lebanese
authorities.

The TRA recommends that the Article 35(3) decree establish authorization procedures
and terms and conditions of access that will apply for telecommunications service
providers sufficient to secure the permission of the Ministry of Telecommunications for
the access to, or use or alteration of, the telecommunications ducts.

The exclusive control of the existing public ducts is vested in the State even when they
run under or along municipal public property (as opposed to State public property) or
private property. As a result, thé right to access, use and alter ducts does not require
separate autherization from any municipality in whose rights of way those public ducts
may be located. Instead, these matters are under the exclusive control of the State.
However, as discussed in sections 4.1.3, 5.2 and 5.3 of this Study, a service provider will
need authorization from the relevant municipality to the extent the activities of accessing,
using and altering the ducts requires the digging up of roads or blockage or disruption of
traffic or occupancy of municipal public domain.

Even where the public ducts run under State-controlled roads, the result is similar in that
the authority to access, use or alter the ducts granted under the Article 35(3) decree and
administered by the Ministry of Telecommunications {or its successor) is sufficient to
allow the use of the related State-owned rights of way. Again, however, a service
provider will also need authorization from the relevant administrators of the State roads
to the extent digging or traffic blockage and disruption are involved.

5.2 Digging up public roads

5.2.1 State and municipal authorities

To undertake works that require digging or disturbance of the roads and/or the
easements running along the roadside, a telecommunications service provider must
obtain authorization from the relevant administrator of the roads.® Regarding
preservation of municipal and State roads, Article 6 of Legislative Decree No. 68/1983

3 Legislative decree No. 126/1959:
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4 This analysis does not address the procedure for obtaining the right to use private rights of way
in which RoL ducts may be located.
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determines which authorities are responsible for monitoring works carried out to lay
telecommunications, water, electricity or other public service infrastructure.** The
abovementioned authorities however only monitor and inspect the roads themselves and
not what is above or under the roads.

A threshold determination for a service provider seeking permission to dig or disturb the
roads is whether a particular road on its route is a State road or a municipal road. The
main criterion applied by law" as well as identified in judicial decisions is whether the
road primarily serves the national or municipal interest. State roads (international, main,
secondary and local) are defined under Decree No. 1315/1965. State roads that run
through a municipality remain within the State’s public domain. Lebanese State Council,
Decision No. 90, May 9, 1969/ Court of Cassation, Decision No. 2, May 9, 1952. Article
62 of Legislative Decree No. 118/1977 specifies that public roads that run within the
municipality (with the exception of State roads) fall within the public domain of the
municipality.

As noted in section 4.1.3 of this Study, in the case of digging in municipal roads, a
telecommunications service provider must obtain authorization from the head of the
executive of the municipality. In the case of State roads, a telecommunications service
provider must obtain authcrization from the Director of Roads of the Ministry of Public
Works and Transportation. See Article 5 of Legislative Decree No. 68/1983.

5.2.2 Existing authorization charges and procedures for digging roads

To ascertain any additional matters that the Article 35(3) decree should address
regarding digging in State and municipal roads, this analysis next reviews the existing
authorization procedures and charges for private persons to obtain permission of the
relevant administrator for digging in and along roadways.

When digging is undertaken on public roads, no fees are currently required. The
persons who undertake such works are required, at their own expense, to restore roads
to their original condition. See Article 5 of Legislative Decree No. 68/1983)* and Article
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74 of Legislative Decree No. 118/1977.%° Municipal law requires a security deposit by
any person undertaking works fo ensure such person will bear all costs of restoring
municipal roads. Article 74 of Legislative Decree No. 118/1977. Existing technical
specifications as to public roads are detailed under Decree No. 13495/1998 and Decree
No. 1623/1978 and must be followed when restoring roads to their original condition.
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Detailed procedures for work requests, time limits and evaluation procedures are set out
in Articles 4 and 5 of Legislative Decree No. 68/1983. Article 5 sets out the following
procedures for obtaining authorization to dig in both municipal and State roads:

(a) The service provider must submit to the responsible public administrator
an application that details the proposed works by providing maps,
drawings and technical plans, and includes a commitment to abide by
conditions to safeguard motorists and the general public.

(b) Upon receiving an application, the public administrator must undertake a
study of the technical conditions the applicant must meet. The
administrator must provide the applicant with the study results, grant or
deny the requested authorization and set out authorized dates for
performing the works.

(c) The administrator must set out the technical specifications the applicant
must follow when restoring roads to their original state. The applicant
must bear all costs of such restoration.

(d) The contractor engaged to restore the roads to their original state must
have the expertise to undertake such works following the classifications
and regulations applied by the administrator.

(e) The contractor engaged fo restore the roads may not be paid before its
work is completed and the public administrator has approved the works.

In view of the lack of precedent for large-scale private works in the roadways, the TRA
recommends that the Article 35(3) decree should be directed to (a) the Ministry of Public
Works and Transportation and (b) the municipalities to ensure that each is officially
instructed to cooperate in requests for works by private telecommunications service
providers that involve digging in or along the roads under its authority. (See section 3.9
of this Study.)

According to Legislative Decree No. 68/1983, the applicant's detailed work program
must be submitted to the public administrator at least three years prior to commencing
work except in the following three circumstances set out in Article 4 of that decree:

» to the extent it is impossible to obiain or use existing easements to run the
improvements along the roads rather than under them;
if a public authority has to repair or maintain its infrastructure under the road; or

o if digging is carried out across a road (horizontally) or in cases of emergency.

Thus under existing legislation, there is a presumption that a three year notice period
applies unless one of the exceptions in Article 4 listed above is verified. In contrast,
Article 35(2) of the Telecommunications Law refers to a much shorter waiting period —
only one month — for approvals of use of public properties by service providers before
the service provider may request the intervention of the TRA. Because the existing
provisions governing the digging of roads, including the three year period, are included
in a legislative decree, a law is required to modify these provisions. The
Telecommunications Law provides for such amendments in Article 35(2), which not only
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deals with occupancy of the public domain by telecommunications infrastructure but also
with the right to enter the domain and to undertake works in, on or under this domain.
Given the nature of telecommunications infrastructure, and that Article 35(1) of the
Telecommunications Law specifically addresses use of sireets and pavements, the TRA
believes that the Telecommunications Law was intended to shorten the waiting period
for road works from three years to one month.

However, the TRA recognizes that the one month period established by the
Telecommunications Law may not always be realistic given the complicated and iterative
nature of submitting and approving plans that involve installation of telecommunications
infrastructure and related road works as well as the current practice that allows three
years to consider a request and ensure a framework for proper implementation of the
works.

The TRA recommends that the Article 35(3) decree should address the steps and
procedures required before the one month period commences, including the notice,
information and plans required to be provided to and reviewed by the public
administrator to obtain authority to dig in the roads. It should also provide some flexibility
in the TRA’s intervention under Article 35(2) in cases such as extensive road works
requiring complex planning and approvals. (See also section 7 of this Study regarding
mediation and appeals.)

Recommended Provision

if the relevant Government Department is unable to provide approval an acceptable
terms and conditions within one month after the formal submission of a request for a
Permitted Use due to (i)the size, scale and nature of the construction project, (i} the
period of time proposed by the Service Provider to complete the project, (iii) coordination
with other requests for similar projects from other Service Providers, (iv) other works
already planned or ongoing on the relevant Covered Public Property, or other
considerations such as environmental issues or historical or architectural considerations,
then the TRA's interventions will take these factors into account.

5.2.3 Minimizing inefficient repetitive works and public nuisance

Article 35(3) of the Telecommunications Law implies a presumption that
telecommunications-related works should be allowed absent an overriding public policy
reason to disallow them. The term “use” (slx334), as used therein, includes not only
occupancy (Judl), but also entry and temporary utilization for the purpose of undertaking
works.

The TRA recognizes the importance of ensuring that road works are managed in an
orderly fashion. For example, it may not be appropriate, to allow service providers to dig
up roads that have very recently been built or restored. Restrictions on digging up such
roads are not unusual, and serve to preserve public property and resources and to avoid
the extensive nuisance that works and digging entail for the general public. Such
objectives are common in other countries. For example, in France, legal and regulatory
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provisions forbid digging projects when the coat of the road is less than 3 years old.®
The TRA believes most potential impediments that these restrictions may cause can be
addressed through coordination among relevant public authorities and private
telecommunications service providers. They could further be addressed by establishing
clear guidelines, to be transparently administered, for acceptance or rejection of
applications for works.

The TRA recommends that the Article 35(3) decree provide objective criteria to help
administrators of the roads and the TRA appropriately balance the objective of
preserving public property and minimizing public nuisance (by avoiding repeated or
unnecessary digging and damage to roads) with the objective of facilitating the build-out
of a modem telecommunications infrastructure (by allowing necessary digging in or
along the roadways). The Article 35(3) decree should specify the conditions under which
a request to dig may be rejected and require the relevant administrator to spell out the
reasons for rejection.

Recommended Provision

Any Government Department that administers highways, streets or roads in or under
which ducts or other Covered Public Property fixtures or permanent improvements are, or
are proposed to be located, may not deny a request to dig or perform other works for the
sole reason that such digging or works will disturb the surface of the highway, street or
road, but may apply conditions to an approval of such a request in order to minimize the
level of disturbance. Without limiting the foregoing, the conditions on road works
imposed by a relevant Government Department may include delaying commencement of
the works, to the extent they involve disturbance of recently resurfaced roads, plazas,
walks or other landscaping, for a period up to but not later than one year after such
resurfacing was completed, and requiring that such works be scheduled in accordance
with the Government Department’s work plan adopted following the rules and procedures
set by law and regulations in force.

A relevant Government Department that receives a request from a licensed Service
Provider for temporary closure of lanes or passage on a highway, street or road under,
over or along which works are to be undertaken for a Permitted Use will reasonably
cooperate with such request on a non-discriminatory basis, affording the same
prioritization for such activity as such Government Department affords similar public
works undertaken by the public sector.

After completing the consultation process with the relevant road administrator, the TRA
expects to add to the Article 35 decree a period for which digging would be forbidden
after road works.

5.3 Blocking or disrupting traffic

Legislative Decree No. 4082/2000 establishes a public body, the Traffic Management
Office, to deal with traffic issues, such as management of signals or temporary closure of
roads.®® This body is under the “tutefle” of the Ministry of Interior and Municipalities.

1 Code de la Voirie routiere L1 15-1; Réglement de Voirie de la Ville de Calais, Article 3.
%2 4- Decree No. 4082/2000
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Among other duties, it has authority to manage fraffic when works or other
circumstances require closure or significant disruption of traffic flows on roads. This
public body does not however have agents of its own that will regulate the traffic.
Furthermore, it usually only intervenes when major works or works requiring traffic
disruption for a long period of time are to be undertaken. Not all works carried out by
telecommunications service providers will require such intervention.

The Interior Security Forces, Unit for Circulation (“w 33.4"), manages traffic in the
County towns of the Mouhafazats and in big cities (Article 232 of Law No. 17/1990).%
Decree No. 953/1991 provides a list of those cities and towns.?*
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In municipalities, traffic management is the prerogative of the head of the executive
(Article 74 of Legislative Decree No. 118/1977).

The TRA recommends that the Article 35(3) decree be directed to (a) the Traffic
Management Office and {b) the General Directorate of the Internal Security Forces and
{c) the head of every municipality to ensure that each such administrator is officially
instructed to cooperate in requests for works involving disruption of traffic on the roads
and streets under its authority.

5.4 Use of public rights of way

Authorization to use the public ducts includes authorization to occupy the public rights of
way in which those ducts are located. In all other cases in which a telecommunications
service provider plans to install telecommunications infrastructure that will occupy public
rights of way other than on a transient basis (such as the temporary occupancy of
roadways during construction), it must obtain authorization from the relevant public
administrator for use and occupancy of the public domain. These circumstances would
include, for example, when the service provider installs in the public rights of way any
new ducts, buried or above-ground cables (other than inside the public ducts), street
cabinets or like facilities, and/or aerials and related equipment on public domain.

As explained in section 4.1 of this Study, authorization to occupy and use the State's
public domain (e.g., State roads) must be granted by way of a decree of the Council of
Ministers, and authorization to occupy and use the municipal public domain must be
granted by the head of the municipality or the other procedures described in that section.

The TRA recommends that the Article 35(3) decree both (a) authorize service provider
access to and use of rights of way in the public domain of the State and (b) be directed
to municipal administrations. For the avoidance of doubt, the Article 35(3) decree should
expressly authorize the installation of new ducts as well as the use of the existing public
ducts and set out any conditions precedent for such works, such as lack of sufficient
capacity in the public ducts or the need to reach a location not served by the public
ducts.

In the case of roads, the public rights of way typically include not only the roads
themselves but a strip of land along either side of the roads. Public easements running
along virtually every sireet and road in Lebanon have been granted under Aricle 3 of
Decree No. 68/1983. Vis-3-vis any private landowners over whose land the public
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easements traverse, these easements are generally broad enough in scope to permit
occupancy and use involving telecommunications infrastructure and have been used for
laying such infrastruciure by public entities. Use and occupancy by a private
telecommunications service provider of the public infrastructure is of course subject fo
obtaining authorization from the relevant public entity.

Legislative Decrees No. 127/1959 and 126/1959 allow for easemenis/occupancy of
many areas for the laying of telecommunications infrastructure.® Article 2 of Legislative
Decree No. 68/1983 specifically focuses on roads and surrounding areas. It provides
that room must be allocated alongside public roadways for public service infrastructures
(Article 2 of Legislative Decree No. 68/1983).°°® Such areas have been expropriated and
are now public domain. Legislative Decree No. 68/1983 has been employed to permit
the occupancy and use of roadways and the parallel easements for telecommunications
infrastructure. Article 2 of Decree No. 68/1983 provides that:

e When roads are to be built or broadened, room is reserved for public service
infrastructure on the side of these road and sidewalks.
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+ Room is allocated to public service infrastructure in the surrounding areas along
the road which correspond to areas expropriated for the purpose of building the
road.

The benefit of reserved public properties along the roadways is defined under Legislative
Decree No. 68/1983 according fo the type of infrastructure to be installed, rather than
being limited to named persons. Any person who installs facilities allocated for the
provision of public services would have the benefit of such easements. The Legislative
Decree mentions telephone, electricity, water and sewers as examples, but the list of
services provided is not exhaustive.*” The telecommunications infrastructure laid on the
basis of Article 2 of the abovementioned legislative decree is currently public property
(e.g., the public ducts), but the TRA understands that the public administrators of the
rights of way would have authority to grant a private telecommunications service
provider the rights of use and occupancy in such reserved areas of the public domain for
the purpose of installing telecommunications infrastructure inside this infrastructure.

As a general matter, the TRA recommends that the Article 35(3) decree provide service
providers with the benefit of the fullest extent of public rights to use private land where
public infrastructure is constructed on or installed under it.

Recommended Provision

To the extent Covered Public Property of this Decree runs, lies or is situated in, under or
above any private property, the Permitted Uses granted to a licensed Service Provider by
the relevant Government Department will include the right for such Service Provider to
use and occcupy such Covered Public Property to the fullest extent permitted by the
easement or other rights granted by the owner of such private property to the Republic of
Lebanon, the relevant municipality or the relevant public entity or body, but the Service
Provider engaging or proposing fo engage in a Permitted Use of such Covered Public
Property is responsible for obtaining, and paying any additional compensation due to the
owner for, any additional easements or other rights that may be required as between the
Service Provider and the owner of such private property.

To the extent the existing public domain roadway corridors do not provide
telecommunications service providers with adequate space or legal rights to install
necessary telecommunications infrastructure, they would need to seek permission
directly from the abutting private landowners. Their ability to require private landowners
to grant the necessary easements would be governed by Article 36 of the
Telecommunications Law which applies to “common areas”. Service providers may also
freely negotiate terms of lease or other use of private property where the law does not
provide for right to an easement.
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5.5 Use of public utility poles and antenna sites

Laying underground cables involves considerable cost and potentially long lead times.
Access to utility poles and antenna sites may therefore have considerable value to
telecommunications service providers as an alternative means of last 100 meters / last
kilometer access from the public ducts to customer premises.

Many existing utility poles are State-owned and used by MoT, EDL or both. Many
existing antenna facilities are State-owned and used by one or more of the two mobile
network operators or the Ministry of Information. Unless and until such time as these
facilities are privatized, they are considered public properties and are subject to access
and use by telecommunications service providers under Article 35 of the
Telecommunications Law.

The TRA recommends that to the greatest extent possible, the Article 35(3) decree
should establish the ability of telecommunications service providers to attach cables and
other facilities to electric and other utility poles and to co-locate on and use existing
antenna towers.

6. ACCESS TO INFORMATION ABOUT PUBLIC PROPERTIES

6.1 Information requests

Lebanon does not yet have a freedom of information law and public entities are not
accustomed to handling requests for information. The TRA then recommends, that the
Article 35(3) decree should provide a process for requests for information about public
properties, and establish a duty on public authorities to respond to such requests. This
should ensure that requests relate to genuine telecommunications network planning.
The TRA recommends also that public authorities develop forms for service providers to
use for information requests, and can facilitate this where useful by preparing a standard
form that public authorities may adopt.
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Recommended Provision

A licensed Service Provider may at any time request from a Government Department
information about Covered Public Properties for a potential Permitted Use of Covered
Public Properties if it provides proof that it is licensed to provide telecommunications
services and a letter stating the purpose of the request. A licensed Service Provider may
also at any time request approval of a Permitted Use from the relevant Government
Department.

To facilitate requests for information and Permitted Uses, and through a decision, in
consultation with the relevant Government Departments, the TRA will issue a list of
Govermnment Depariments administering Covered Public Property, including the types of
Covered Public Property they generally administer, which such Covered Public Property
the TRA has designated as priority for Permitted Uses, and such other information as the
TRA deems necessary or useful. The TRA will make this list publically available and will
notify the relevant Government Departments of their inclusion on such list from time to
time.

To initiate a request for any Permitted Use of any Covered Public Property, a licensed
Setvice Provider must first submit all relevant information using the request form supplied
by the relevant Government Department. The Government Department may elect to use
the form attached in Annex B as their form and which Service Providers may use if a
relevant Government Department has not supplied a request form.

Given that public authorities are not accustomed to this and lack existing procedures for
providing information, the TRA recommends that the Article 35(3) decree make it clear
that government departments must respond to such requests.

Each Government Department must use reasonable efforts to provide all information
reasonably and duly requested by any licensed Service Provider regarding the availability
of any Covered Public Property for Permitted Uses and to identify aliernatives under its
control if any requested Covered Public Property is not available. In case where the
information is incomplete or missing, the relevant Government Department may request
service provider to conduct a survey on his cost under its supervision to complete the
information and/or to ensure its rightness.

The fact that

(a} the TRA has not listed a particular Government Department as administering Covered
Public Property under this Decree,

(b) the TRA has not designated any Covered Public Property as priority for Permitted
Uses, andfor

(c) a Government Department has not taken the steps set forth in this Decree

will not be a valid reason for any Government Department to refuse or ignore, or delay
the approval of, a request from a licensed Service Pravider for information.

6.1.1 Prioritizing among public properties

Apart from the maps of ducts currently used for telecommunications, the TRA is not
aware of reliable maps of underground infrastructure in Lebanon currently existing.
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Service providers will have to conduct their own surveys of underground infrastructure
on public properties before digging. Service providers will have to take the initiative in
identifying the existence and ownership of underground infrastructure. However, they will
be greatly dependent upon public authorities making such information available, and it
will be necessary at least for some public authorities to take initial steps to identify
relevant public properties, their routes and locations. The TRA believes it would be
overly burdensome for all public authorities to have to do so since many may never
receive requests to use their public properties. Thus it is appropriate to prioritize those
public properties which are likely to be of most importance to service providers. The TRA
can be of assistance in identifying such priority public property.

Recommended Provision

Within 90 days after the TRA has notified a Government Department that it has been
listed as administering any Covered Public Property designated by the TRA as priority for
Permitted Uses, such Government Department must prepare and make available for use
by licensed Service Providers:

{a) route and location maps and related records for all Covered Public Property
administered by such Government Department, which maps and records must show, to
the extent such information is available or readily ascertainable, the routes or locations,
access points and size of all ducts, poles and towers, the identity of all existing users and
the nature of existing uses, the capacity used and remaining, and any other pertinent
information;

(b) procedures and fee schedules for obtaining copies of or access to maps and records;

(c} procedures, instructions and fee schedules for requesting Permitted Uses of Covered
Public Property and a request form which may require the applying Service Provider to
provide all negessary information for the relevant Govemment Department to evaluate
the request, including, without limitation:

(i) the proposed Permitted Use;

{ii} detailed technical information and project plans regarding the proposed
construction, installation and operation of any fixtures, improvements or equipment
including additional technical studies that may be required by the relevant government
department to make sure that the public property can support such fixtures; =

(i) information regarding the feasibility of sharing Permitied Use of the Covered Public
Property with cther Service Providers;

(iv) the organization of and schedule for any works to be carried out and their expected
duration;

(v) the name, contact information and qualifications of the individuals responsible for
managing the construction project; and

{vi) the name, contact information and qualifications of the individuals responsible for
managing safety both during construction and afterwards; and

(d) technical and legal terrns and conditions applicable to the Permitted Uses of Covered
Public Property administered by it, including, without limitation, those applicable to
designs and specifications, installation, repair, operations and maintenance,
disconnection, security and safety, interconnection points, reservation of capacity for
future use, insurance, bonds, deposits, inspections, and indemnities.

All the above information should be permanently updated and a copy should be handed
to the TRA when necessary or upon request.
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6.1.2 National security

The TRA is sensitive to concemns that confidentiality of information about some public
properties may raise issues related to national security. Obvious examples include
location of properties of the security forces. National security is appropriately the domain
of the Council of Ministers and the TRA recommends that the Article 35(3) decree refer
government departments to the Council of Ministers on such matters.

Recommended Provision

Where a Government Department believes the disclosure to a Service Provider of
information is likely to result in a threat to national security, such Government Department
should refer to the Council of Ministers for guidance as to any procedures that may be
necessary to mitigate the threat, such as limiting disclosure of sensitive information.

7. MEDIATION AND APPEALS PROCEDURES

Article 35(3) of the Telecommunications Law sets out a sort of appeals procedure for
applicants who believe they have been unlawfully denied permission to use public
property or had unacceptable conditions imposed on their authorization. It provides for
TRA mediation and, if that fails, Council of Ministers intervention.

The TRA recommends that the Article 35(3) decree provide procedures for and guidance
on the role of the TRA and the Council of Ministers in resolving such disputes. The
Council of Ministers, by its nature should only have to deal with matters of particular
importance that cannot otherwise be satisfactorily resolved.

Recommended Provision

If a relevant Gaovernment Department (i) denies a request for information or for approval
of a Permitted Use duly made by a Service Provider, (ii) does not respond to such a
request within one month, or (iif) approves such a request on terms and conditions that
are not acceptable to the requesting Service Provider, then:

(a) within one month after the date of the denial, date of expiry of the initial month
allowed for approval or denial or date of the unacceptable approval, as the case may be,
the requesting Service Provider must submit to the TRA a copy of the request submitted
to the relevant Government Department, any response received and any other
correspondence exchanged;

(b) the TRA may in such manner as it considers necessary or useful convene meetings
with and request further information from the Service Provider, the relevant Govemment
Department or both in order to:

(i) understand the reasons of the Service Provider for the request and of the
Government Department for its response or non-response;

(ii) assist the relevant Government Department and the Service Provider in determining
a mutually acceptable solution; and

(iii) if necessary or useful, recommend a solution;
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(c} if no mutually acceptable solution is agreed within 90 days, the TRA will submit to the
Council of Ministers a report setting out its account of the dispute and its opinion
regarding the appropriate resolution of the matter; and

(d) the Council of Ministers will consider the opinion of the TRA and any submission of
the relevant Government Department and make a final decision under Article 35(2) of the
Telecommunications Law.

8. CHARGES FOR USE OF PUBLIC PROPERTY

This section discusses charges that may be applied to service providers for use of public
properties. In some countries such as Germany, certain uses are provided free of
charge, but in most countries service providers are required to reimburse certain costs
and public authorities may charge for rights of way. Annex C lists findings summarized
by the OECD Study.

8.1 Reasonable charges

Article 35(3) of the Telecommunications Law requires the decree issued by the Council
of Ministers to establish “the basis for the allocation of charges, compensations and
fees” for the use of public properties. The Telecommunications Law clearly reflects the
view that modermizing the telecommunications infrastructure in Lebanon serves an
important public purpose. Use of public property by service providers is clearly
recognized in the Telecommunications Law as an essential element in facilitating
investment in new telecommunications infrastructure. As noted above in this Study, this
is because of the considerable cost reductions made possible by such use of public
property.

The TRA recommends that charges for use of the public ducts, poles, towers, antenna
sites, rights of way and related public properties should be reasonable and not
inconsistent with the objective in the law of atfracting increased investment in new
telecommunications infrastructure. Charges should not be set so high that they would
undermine these cbjectives.

Recommended Provision

All charges, compensations and fees assessed, levied or charged by Government
Departments to Service Providers for maiters covered by this Decree must be reasonable
and non-discriminatory among all Service Providers, and in particular no Service
Provider, whether owned entirely, in part or not at all by the Republic of Lebanon, should
be required to pay any charge, compensation or fee for any service or for any Permitted
Use of covered Public Property unless all Service Providers are required to pay simifarly
for such service or Permitted Use. Such charges, compensations and fees must be paid
yearly and in advance.

The TRA supports some standardization of pricing to improve administrative efficiency
and creates greater predictability and fairess for all parties. For example, a fixed price
application fee for requests for public property access might be set at an amount that
reflects the average cost per applicant of processing such applications, even though the
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actual cost for each applicant may differ. Similarly, the prices for use of rights of way
might be standardized into price bands for different types of use in different geographic
areas, with perhaps a higher charge in densely populated and built-up areas and a lower
charge in rural areas in order to encourage deployment in areas presumably less
attractive to service providers, and similarly perhaps a higher charge for certain types of
uses (above ground) and a lower charge for others (underground). Precedents from
other countries suggest a reasonable basis for charging would be per linear increment
(e.g., per meter or per kilometer) per year by category of use. Annex B sets out the

charges for use of public rights of way in France as an example.

8.2 Recovery of costs

While charges should not be set unduly high, public entities may incur various costs
which they should be able to recover. The TRA recommends that the purpose of
charges to recover costs be made clear.

Proposed provision:

The goal of the charges is to permit each relevant Government Department to recover
from each relevant Service Provider:

(a) a portion of the carrying costs of any shared infrastructure (including both an
amontization of capital costs and a pass through of eperating expenses) equal to the
portion of such Infrastructure used by the such Service Provider; plus

{b) a reasonable appertionment of such Government Department’s incremental costs of
complying with this Decree.

8.2.1 Costs of processing information requests and applications

Govemment departments may incur costs from creating and maintaining databases,
processing applications from service providers for use of public properties and
responding to requests from service providers for information about available public

properties.

Recommended Provision

or average administrative costs resulting from: (i) maintaining information databases
{such as maps) to facilitate Permitted Uses of Covered Public Property, (ii) processing
requests for information on available Covered Public Property, (iii} processing
applications for Permitted Uses of Covered Public Property, and (iv) overseeing and
administering the public interest in cases where a Service Provider has been granted
permission to engage in Permitted Uses of Covered Public Property.

the following requests consistent with the following criteria:

be calculated by reference to a table based on the amount and type of information
requested.

Govemment Depariments may charge Service Providers, as a service fee, for the actual

Government Depariments must establish separate categories of service fees for each of

(1) Requests for information — must be at a fixed amount per request, which amount can
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{2) Applications for Permitted Use — must be at a fixed amount per request, which
amount can be calculated by reference to a table based on the application processing
(exclusive of other fees set in this decree and payable to Government Departments), the
types of activities involved in the works, and/or other relevant criteria for estimating the
relative burden of the request on the Government Department.

(3) Other charges must be fixed on a fair and reasonable basis.

8.2.2 Incremental costs of making properties available

Public authorities may also incur “make ready” costs and costs of periodic inspections
and maintenance which are necessary only in order to enable the service provider to use
the property, which they should also be able to recover.

Recornmended Provision

Government Departments may charge Service Providers for their actual or average
incremental costs of maintaining Covered Public Property to the extent such costs result
from Permitted Uses.

Government Departments must establish tables of one-time or annual fees for the
incremental costs of activities incurred by them as a result of Permitted Uses of Covered
Public Property. These costs do not include an allocation of costs the Government
Department would otherwise incur notwithstanding the Permitted Use, but are limited to
the additional costs caused by the Permitted Use. These costs may include such items
as "make ready” costs, periodic inspection fees and increased operating expenses
incurred by the Government Departments as a result of Permitted Uses.

8.2.3 Charges for capital improvements

Where the public property involved is not merely a right of way but infrastructure
installations, it will be appropriate to ensure that service providers using such
infrastructure bear their fair share of its costs. The TRA recommends that service
providers bear these costs on an amortized basis. Such cosis comprise not only the
costs of the capital improvements but a fair share of annual operating expenses.

Recommended Provision

Govermnment Departments may charge Service Providers for Pemitted Uses of Covered
Public Property a pro rata share (based on the percentage of fotal capacity used or
cccupied) of capital improvements (such as ducts, fixtures, optical fiber cables and other
permanent improvements) to such Covered Public Property on the basis of the cost of
the improvements. The annual recoverable costs are equal to ali annual carrying costs
for the capital improvements, including an allocation of the annual amortization of the
capital costs plus annual operating expenses. Cost allocations should amortize or
depreciate the capital improvements over their useful life up to a maximum of 20 years
(which is the longest permitted term, prior to renewal, for a Service Provider License
under the Telecommunications Law).

Government Departments must use generally accepted cost-based accounting principles,
consistently applied, to calculate the annual amortization of capital costs and annual
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operating expenses for Covered Public Property. The allocation of such amounts to
Permitted Uses must be based on the percentage of total usable space within the
relevant Covered Public Property actually used by the relevant Service Provider. In lieu
of actual calculations for each specific item of Covered Public Property, Government
Departments may develop average costs for classes of Covered Public Property and
presumptions of the average percentage of usable space occupied by type of Permitted
Use. Without limiting the foregoing, Government Depariments may calculate costs
related to capital improvements as follows:

(1) Ducts

In the case of installations of cable in ducts, Government Departments must develop
annual carrying cost information per linear unit of duct for each size of duct and aliocate a
portion of such costs to Service Providers based on (i) the total volume of cable that may
be installed in a particular size of duct and (ii) the portion of such volume occupied by a
Service Provider, which may include an aliocation of the carrying costs of non-usable
space among all users and reflect a reasanable return on investment. The following
formula shall be used:

Annual rate for duct occupancy {per m) = Duct space factor x (per unit cost/20 +
operating expenses) x (1+ RO{)

The terms used in the formula above have the following meanings:

Duct space factor = the percentage of the total duct capacity occupied by the service
provider

Per unit cost = actual or current replacement cost of the duct system per linear meter of
duct (amortized over a period of 20 years)

Operating expenses = costs of operating and maintaining the duct not attributable to the
Permitted Use

ROI = Return an Investment initially set at 10%

{2) Poles and towers

In the case of attachments of cables, equipment aerials to poles and towers, the
Government Departments must develop annual carrying cost information on a per pole
basis for each standard size of pole and allocate a portion of such costs to Service
Providers based on the total usable space for attachments to each pole and the

" percentage of such space occupied by a Service Provider (including the amount of space
above and below such attachment required by applicable electrical and other safety
codes and generally accepted practices for use of utility poles), and which may include
an allocation of the carrying costs of non-usable space among all users and reflect a
reasonable return on investment. The following formula shall be used:

Annual rate for pole attachments = Pole space factor x (pole cost/20 + operaling
expenses) x (1+ RO{) :

The terms used in the formula above have the following meanings:

Pole space factor = the percentage of the total usable space (i.e., available for
attachments) occupied by the service provider

Pole cost = actual or current replacement cost of the pole (amortized over a period of 20
years)

Operating expenses = costs of operating and maintaining the pole not attributable to the
Permitted Use

ROI = Return on Investment initially set at 10%
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A similar formula shall apply to occupancy of towers.

(3) Optical fiber Cables:

In the case of available fibers in a cable within a duct, Government Departments must
develop annual carrying cost information per linear unit of cable (including the cost of
building the duct) and allocate a portion of such costs to Service Providers based the
poition of such volume occupied by a Service Provider, which reflect a reasonable return
on investment. The following formula shall be used:

Annual rate for fiber usage (per m) = cable ceecupancy factor x f[Annual rafe for duct
occupancy (per mp+ (per unit cost of cable/20 + operating expenses for the cable) x (1+
RO

The terms used in the formula above have the following meanings:

Cable occupancy factor = the percentage of the total cable capacity occupied by the
service provider

Annual rate for duct occupancy = cost of duct occupation as caiculated under (1)

Per unit cost of the cable = actual or current replacement cost of the optical fiber cable
per linear meter of cable (amortized over a period of 20 years)

Operating expenses = costs of operating and maintaining the cable not attributable to
the Pemnitted Use

ROI = Return on Investment initially set at 10%

8.3 Rights of way fees

The long established rule since Decision No. 144/1925 is that occupancy of the public
domain is allowed in exchange of a fee, i.e., not merely recovery of costs.®® Consistent
with this, Article 35(3) of the Telecommunications Law anticipates and expressly
provides that the decree will set the basis for allocation of “fees.” The TRA therefore
believes it is appropriate for public entities not only to recover costs but to charge fees
for the use of the public rights of way. This is also consistent with practice in many
countries which apply rights of way fees separately for charges relating to costs of
information requests, processing applications, maintenance and capital improvements.
The TRA therefore supports the imposition of such fees provided the Article 35(3)
decree puts reasonable limits on such charges and keeps them internationally
competitive.

Recommended Pravision

The relevant Government Department may charge for Permitted Uses of public rights of
way included in Covered Public Property. Such Govemnment Department must ensure
that such charges do not exceed an amount that is consistent with the value and location
of the land.

A threshold question concerning charges for use of public property is the degree to
which rights of way fees can be applied on the basis of existing laws and decrees
relating to charges for use of public property. This section describes such existing laws

%8 Articles 14 and 17.
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and decrees and concludes that the Article 35(3) decree can lawfully establish
reasonable right-of-way fees, consistent with the existing legal framework, and cost-
based charging principles for all fixtures and improvements used and all services
provided, for the use of public properties in Lebanon.

8.3.1 Charges for use of municipal public domain property

Under existing law, municipal authorities are required to set charges for use of municipal
public domain property within the framework set by law. Restrictions on such fees apply
to:

o one-off fees for granting the authorization to occupancy of the property; and
e annual fees for the ongoing exploitation of the property.”®

Regarding the former of these, Article 45 of Law No. 60/1988 sets both minimum and
maximum one-off fees for authorization of occupancy (between LL 10,000 and LL
20,000).

Regarding annual exploitation fees, the TRA is advised that Article 46 of the same law
would apply, requiring such fees to be set at a minimum of 2% of the value of the land
occupied by telecommunications infrastructure.®® Under existing law, this minimum fee
would apply, for example, to occupation by telecommunications towers, poles and ducts
{although until now it has mainly been applied for above ground use).?' For the purpose
of calculating the exploitation fee, the “value of the land” is its market sale price as

% Administrative practice, judicial decisions, the French model and juridical commentators
indicate that fees for authorizations and exploitation comprise twe components: (i) a fixed
component that corresponds to use of the public domain; and (ii) a variable component that
cerresponds to the benefits and advantages for the occupant. {See, e.g., French State Council,
December 1923, Peysson, « Qu’ll appartenait audit conseil municipal, sous I'autorité du préfet, de
fixer le tarif de ces redevances, ainsi qu'il I'a fait en tenant compte, par des dispositions ayant un
caractére général, du mode d’usage et de la situation des emplacements occupés, ainsi que de
la nature des commerces exercés ") ; February 10, 1978 {(Ministre de I'économie et des finances
c/ Scudier, p. 66 " La redevance imposée a un occupant du domaine public doit &tre calculée non
seulement en fonction de la valeur locative d’'une propriété privée comparable a la dépendance
du demaine public pour laquelle la permission est délivrée, mais aussi de I'avantage spécifique
que constitue le fait d’étre autorisé a jouir d’une fagon privative d'une parie du domaine public ")
and See also R. Chapus; Droit administratif, T [, Monichrestien, 14iéme ed., p. 496-497/ Youssef
Saad Allah al Khoury: Public domain and private domain, Sader, 1999, p.307. The latter
considers that such criteria have been adopted by Lebanese judicial decisions)

% This 2% minimum fee applies to the mode of occupancy and/or use of the public domain
grounded into a fixed piece of land for the purpose of broadening the exploitation of such a land,
which would be the case with telecommunications infrastructure. Other caps apply to other
modes of use that are not relevant to telecommunications infrastructure. For occupancy and/or
use of public domain that does not entail grounding into a defined piece of land (e.g., strolling
street merchants), fees must be at least equal to 1% of the value of the piece of land occupied.
For occupancy of the air by parasols and curtains fixed into the ground, the fees must be included
within a maximum (LL 20,000) and a minimum {LL 2,000} fee.

5" Articles 45 and 46 of Law No. 60/1980 have until now mainly been applied to occupancy above
ground. However, they would also apply to the installation and use of ducts. Ducts would be
regarded as occupancy and use of the public domain grounded into a fixed piece of land for the
purpose of broadening the exploitation of such land.
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assessed by a municipal committee® on the date the authorization is granted (Articles
46 and 77 of Law No. 60).% The committee has discretion to consider various factors in
the valuation. The Municipal Council is supposed to set rules and criteria for fees to be
applied (within the restrlctlons defined by the law), and its decision must be approved by
the relevant Kaimakam.®* The TRA understands, however, that in practice most
municipalities have not predefined objective criteria.

The TRA considers that the framework described above for municipal property does not
as a general matter need to be overhauled and replaced by another framework in the
Article 35(3) decree. The TRA believes that there are strong advantages to working with
the procedures and restrictions that already apply. In particular, these include the
reduced implementation burden that would be faced by the municipalities. The TRA
therefore recommends that the Article 35(3) decree clarify and confirm the application of
the fees described above to municipal public domain property.

The TRA considers, however, that it is appropriate to distinguish between use of
property above ground and underground. As noted above, the minimum exploitation fee
of 2% of the value of the land would apply to the use of ducts under the existing
framework. However, the TRA understands that this was introduced primarily with above
ground use in mind, and without considering use underground. The TRA considers that,
after installation, underground usage such as ducts does not disturb or interfere with
above ground value or usage in a way that affects the public or other exploitation of the
property. A variety of ways to reflect this difference might be employed, and in this case
the TRA favors the same sort of simplicity that gave rise io the 2% minimum in the first
place. The TRA considers that a utilization factor should be applied to discount the fees
applicable to rights of way in the case of underground facilities. The TRA recommends
that fees for use of rights of way for underground facilities, mainly duct systems, should
be set at 10% of the level of fees for use of property above ground.

% This committee includes a member of the Municipal Council, an engineer from the municipality
or from the town planning, an employee from the Ministry of Interior and Municipalities, an expert
in land or real estate, the Kaimakam or a representative belonging the third category of
%mployees of the Muhafaza of Kaimakam and an engineer from Town planning.
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8.3.2 Charges for use of State public domain property

Article 16 of Decision No. 14411925 (when read together with Article 65 of the
Constitution) provides that charges for occupancy of the public domain of the Stiate
should be fixed by decree. However, Article 35(3) of the Telecommunications Law
provides that the decree shall set the “basis” for the allocation of charges,
compensations and fees, which does not mean the charges, compensations and fees
themselves. '

The TRA has found no reason to discriminate between the amounts of fees for
occupation of the municipal and State public domains. The TRA recommends therefore
that the Article 35(3) decree set the clear basis for the charges for use of rights of way
that covers the public domain of the State, consistent with fees for the municipal public
domain.

8.3.3 Charges for rights of way in the Article 35(3) decree

Charging for recovery of costs and for use of rights of way on the scale clearly
envisaged by the Telecommunications Law risks becoming extremely complex,
demanding extensive and inefficient use of administrative resources, and lacking
transparency and predictability — both for public entities and service providers. It will be
important to minimize such risks in a manner that is consistent with the principles in the
recommendations above.

Recommended Provision

As compensation for use of rights of way, Government Departments may charge usage
fees up to but not exceeding the following amounts:

(1) Above ground

In the case of above ground and aerial facilities (including poles, towers, and above-
ground cables and aerials), Government Departments may charge an annual occupancy
fee as follows:

ROW fees for installing a new pole or tower = 2% x Land value x {Area needed to
install fixture like pole or tower)

The minimum area for a pole or tower is considered to be 1 square meter.
(2} Underground

In the case of underground facilities (mainly duct systems), Government Departments
may charge an annual occupancy fee based on the following formula:

ROW fees for installing new duct system = 2% x Land value x (linear length of
infrastructure x width) x Utilizafion factor

The terms used in the formulas abave have the following meanings:

Width is assumed to be 1 meter unless it is larger, in which case the actual width is used
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Land value is the value per square meter of the land as estimated by the Government
Department, subject to the following ceilings:

Beirut : L.L. 150,000 — 200,000
Center of Muhafazat: L.L. 112,500 — 150,000
Center of Kazza: L.L. 75,000 - 112,500
National reads and highways L.L. 37,500 — 75,000
Other places: L.L 1,500 -37,500

Utilization factor is 10%

Service providers will likely seek assurance that addition of new facilities to the same
property will not result in new charges for the right of way it is already using.

Recommended Provision

A Service Provider can add new facilities (e.g., ducts, poles, equipment, aerials) to
previously installed facilities without having to pay any ROW fees as long as the new
facilities do not result in a material extension of the originally authorized Pemmitted Use.

8.4 Stamp dufies

8.4.1 Power to amend stamp duties

Article 35(3) of the Telecommunications Law empowers the Council of Ministers to
establish conditions for the use of public properties, procedures for requests for such
use, and the basis for the allocation of charges, compensations and fees. It is to do so
by a decree upon the proposal of the Minister, based on a study prepared by the TRA
and on the opinion of the relevant government authority.

The TRA believes this provision is intended to introduce a comprehensive framework for
terms and conditions applying to authorizations to use public properties, including all
charges, compensations and fees that may be levied by the State in connection with
such authorizations.

Among the various matters to which stamp duties apply in Lebanon, stamp duties are
set in respect of authorizations to occupy the public domain granted by the State and
municipalities.?® Stamp duties are considered to be an indirect tax in Lebanon, and
according to Arlicle 82 of the Lebanese Constitution, modification of taxes must be made
by a law.®® Lebanese law emphasizes the importance of respectin% the hierarchy of
legislative authority and this is clearly relevant to modification of taxes.®’

It has been shown to be possible nevertheless for a law to authorize the Council of
Ministers acting by decree in effect to modify taxes by providing exemptions, and indeed

& Annex 1 of Legislative Decree No. 67/1967.

% Article 82 provides: “No tax may be modified or abolished except by virtue of law.”

% Decision No. 340/2002-2003 dated 10 March 2003 of the State Council reiterates the rule that
an authority ranking lower in the hierarchy must comply with rules defines by an authority ranking
higher.
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this has been applied io stamp duties.®® It is not impossible, therefore, for a law to
authorize the Council of Ministers to modify stamp duties applicable to authorizations for
service providers to occupy the public domain. Furthermore, the term for “stamp duties”
is the same as that used for fees in Article 35(3) of the Telecommunications Law {5 ).
And although fees payable in exchange for occupation of the public domain have in the
past been considered as indirect taxes by the Lebanese courts,® it is not disputed that
Article 35(3) authorizes the Council of Ministers to set the basis of such fees.

The TRA is aware, that the term for fees (a5-.) is used for many kinds of indirect taxes
and fees and that a restrictive interpretation should apply in light of Article 82 of the
Constitution, and that Article 35(3) of the Telecommunications Law therefore shouid not
be interpreted as applying to stamp duties. It may also be argued that the
aforementioned precedent by which the Council of Ministers was empowered to provide
for exemptions to indirect taxes, including stamp duties, was provided for very
specifically in the relevant law, and that by comparison Article 35(3) of the
Telecommunications Law is not sufficiently specific in authorizing changes to applicable
taxes. Therefore, the TRA intends to propose an amendment of Legislative decree No.
67/1967 to be passed by the Council of Ministers through a letter addressed to the
minister of telecommunications. This amendment will clarify the stamp duties issue and
allow the TRA to define reasonable stamp duties — as discussed in the next section —
applicable to the occupancy of the public domain by telecom service providers.

8.4.2 Desirable changes to stamp duties

The TRA understands that stamp duties would apply only to the granting of an
authorization to occupy the public domain and not to charges for information requests,
maintenance and related costs and costs of capital improvements. The TRA
recommends certain specific changes and clarifications.

8.4.2.1 Capital improvements

Existing stamp duties for authorizations for occupation of the public domain were not set
taking into account the nature of the various uses that telecommunications service
providers will make of the public domain. The stamp duty framework was set before the
Telecommunications Law was enacted and in particular without consideration for private
telecommunications service provider use of ducts. The stamp duty amounts depend on
the area on which occupation is authorized. The stamp duties apply on a per square
meter basis and range from LL 10,000 to LL 100,000 (approximately US$6.66 to
5%$66.66) per square meter, subject to a min stamp duty of LL 500,000 (approximately
US$ 333) and a max stamp duty of LL 5,000,000 (approximately US$ 3,333) per
authorization. '

%8 Articles 5 and 2(3) of Law No. 114/1991 provide for example that the Council of Ministers may,
after consultation of both Minister of Finance and the Minister of Foreign Affairs, by decree grant
exemptions, privileges and immunities set out under Articles 2, 3 and 4 of Law No. 114/1991 to
non profit international organizations. Such exemptions include stamp duties.

® See Decision No. 180, May 22, 1979, Decisions of administrative judges in Lebanon, Public
and private domain, p. 75
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The TRA is advised that under current stamp duty legislation, such stamp duties could
be considered applicable to authorizations to use the public domain regardless of
whether the occupancy is above or below ground since the provisions of annex 1 of the
legislative decree are broad in their wording (they refer to authorizations to occupy public
domain in general). Yet the TRA believes the stamp duties described above were set
more in relation to, and are more suitable for, plots of land than ducts which are narrow,
linear, underground, many kilometers long and horizontal. Unlike other occupations of
public domain property, the installation of fiber in ducts causes little or no change to the
available use of the public domain property. Constructing a building on public domain
land prevents that land being used for other purposes, whereas roads above and ground
adjacent to the ducts can still be used as before, unaffected by fiber installed in the
ducts. Thus the TRA finds the rationale for applying the same level of stamp duty to use
of ducts to be weak. (This kind of particularity posed by service provider access to public
property is an example of why it is reasonable to conclude that Article 35(3) empowered
the Council of Ministers to set the basis for the allocation of charges, compensations and
fees, discussed in section 8.4.1 above.)

The TRA expects telecommunications service providers to need to lay many kilometers
of fiber under public domain land or in many kilometers of public domain ducts. It is
possible that in practice numerous separate authorizations from the State will be
required for use of its ducts. It is possible too that many additional municipal
authorizations in the 940 municipalities will be required to the extent that service
providers need to install adjoining facilittes on or under municipal roads or other public
domain land.

in particular, given the length of ducts likely to be required, each separate authorization
may quickly reach the LL 5,000,000 (approximately US$3,333) cap on stamp duties. The
TRA is advised that every single authorization document attracts stamp duty even if it is
part of a broader authorization process.

For this reason, it is possible for stamp duties across the country to accumulate to large
costs for service providers and act as a serious disincentive to the very investment in
telecommunications infrastructure which Article 35(3) was intended to facilitate.

The TRA believes that it is consistent with the Telecommunications Law generally, and
in particular Article 35(3), to keep stamp duty costs reasonable. As noted above, there is
a strong rationale for stamp duty for use of existing public domain ducts — which does
not disturb the use of the land — to be set much lower than for other occupation of the
public domain.

The TRA finds that for use of the ducts, a simple step would be to:

e apply the stamp duty rates currently applying on a per square meter basis on the
basis of per kilometer length instead; and

+ apply a minimum stamp duty per authorization of LL 100,000 (approximately
US$66) and maximum per authorization of LL 1,000,000 (approximately
US$666).

Depending on the conclusions reached concerning the scope of Article 35(3) described
in section 8.4.1 of this Study, the TRA may recommend such provisions for the Article
35(3) decree.
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In addition, the TRA would also recommend that service providers seek to minimize the
number of applications they make to individual public entities for use of multiple
properties. The TRA understands from existing practice that it should be possible for
municipalities to authorize use of multiple properties in a single authorization which
would therefore attract only a single stamp duty, which would be subject to the cap.

8.4.2.2 Rights of way

The ducts are of course not the only public domain property that service providers may
wish to use. Where service providers plan to bury cable underground or even install their
own ducts on public domain land, stamp duties will apply to authorizations to do so.
Again, the risk is high that multiple authorizations will run up high stamp duty costs for
service providers and act as a disincentive for investment. Here, however, the TRA
recognizes that occupation of the land does affect its alternative uses, since it may be
necessary to prevent digging close to or construction above the new cable or ducts.
Thus the rationale for reducing the rates of stamp duties is weaker. However, the TRA
does find that the risk is serious that each of the 940 municipalities may in practice grant
many authorizations resulting in an unnecessarily large amount of stamp duty. For this
reason, again, the TRA recommends that requests for use of multiple properties be
collected in a single application which can be approved by a single authorization, subject
to a single stamp duty.

8.5 Monitoring and regular review

By and large, service providers are expected to deal directly with public authorities. It
would be valuable to monitor charges that are applied in order to assess the ongoing
successfulness of the implementation of the Article 35(3) decree and from time to time if
necessary advise the Minister of changes that may be needed for him to propose to the
Council of Ministers. As author of this Study and regulator of service providers, the TRA
is the most likely candidate equipped to carry this out.

The TRA therefore recommends that the Article 35(3) decree provide for periodic review
by the TRA and public entities of the charges. Such review would result in the Council of
Ministers adopting revisions to the charging provision of the decree, and should ensure
that ongoing charges are consistent with the developing experience of large scale use
and occupancy of public properties.

Recommended Provision

Government Departments must file with the TRA their standard charges, compensations
and fees and the basis of their calculation. The TRA will from time to time, conduct
periodic reviews of techniques and formulas adopted and change it following legal
process in place.

9. CONCLUSION
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In preparing this Study, the TRA conducted numerous interviews with representatives of
relevant Ministries and other public authorities and has taken extensive advice from its
specialist Lebanese legal advisers and international telecommunications legal advisers.

Based on the information so obtained, the TRA has concluded that existing Lebanese
law and existing practices and attifudes of Lebanese public authorities and
administrators, if supported by one or more appropriately drafted decrees under Article
35(3) of the Telecommunications Law, can provide a framework for use of public
properties by telecommunications service providers that is comparable to that found in
other countries and that is sufficient to achieve the Law’s goal of attracting domestic and
international investment in new telecommunications infrastructure in Lebanon. The
boxes in this Study contain recommended provisions for inclusion in such a decree.

Beirut, __ 2009
Signed: Kamal S. Shehadi

Chairman and CEO
For and by authority of the Telecommunications Regulatory Authority
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Annex A

Summary of relevant authorities

1- Authorities responsible for authorizing occupancy of the

public domain in Lebanon

Category of properties

Relevant authority

State property

Council of ministers
* Article 16 of Decision No. 144/1625,

Municipal property

> For property pertaining to the municipality
and located within the municipality the relevant
authority to authorize occupancy is the
President of the municipality except for Beirut
where the Mouhafez is the relevant authority.

> For property pertaining to the municipality but
located outside the municipality, the relevant
authority is the Mouhafez or Kaimakam.

* Article 16 of decision No. 144/1925

* Arficle 67 of Legislative decree No. 118/1977
* Article 44 of Law No. 60/1988.

Whether a property falls within the public domain of the State or a municipality not only depends
on its location but also on whether it is allocated to the national or municipal interest.

* Article 4 of Decision No. 144/1925

2- Authorities having property over and/or managing
infrastructure telecom service providers are likely to use

Category of properties

Relevant authorities

1-Municipal roads

* Article 62 of Legislative Decree No. 118/1977 specifies
that public roads that run within the municipality (with the
exception of State roads) fall within the public domain of
the municipality.

The rule: The relevant authority is the
President of the municipality (Digging/ Traffic)
Exception: Beirut: The Mouhafez.

* Articles 74 and 67 of Legislative Decree No. 118/1977.
Traffic may be referred to the Internal Security
Forces in cities that do not have a municipal

police force.
* Article 1-5 of Decree No. 953/1991.

2-State roads

* State roads {international, main, secondary and local) are
defined under Decree No. 1315/1965 fAnnex {amended by
Decree No. 1742/1979).

General directorate of the Intemal Security
Forces {Traffic)

* Article 232 of Law No. 17/1990; Decree No. 953/1991
provides a list of the cities where the internal security
forces are in charge of traffic management.

Director of roads, Ministry of public works and

transport (Digging)
* Article 4 of legislative decree No. 68/1983
3-Telecommunication networks finfrastructure Telecommunications infrastructure is State

property administered by MoT

* Article 189 of Legislative decree No. 126/1959
* Article 1 of Legislative Decree No. 127/1959.
* Article 1 of Law No. 211972,

Ogero is a public body endowed with legal
personality and under the futefle of the Ministry
of telecommunications.

It only ensures
/maintenance/operations on
infrastructure

management
some




Category of properties

Relevant authorities

* Eg: Article 1 of Legislative Decree No. 127/1959; Article
1 of Decree No. 5613/1994

4-Electricity networks/infrastructure

EDL is a public body endowed with legal
personality and is under the “futelle” of the
ministry energy and water.

The main networks of electricity infrastructure
are the property of EDL:
- Former pubiic electricity infrastructure
was transferred to EDL.
- EDL has the right to build electricity
infrastructure..
* Articles 2, 3 and 26 of Decree No. 16878/1964

Although other entities (notably public) can own
electricity infrastructure, the main core of the
infrastructure is controlied and owned by EDL.
There are currently concessions for distribution
of electricity (Zahlé, Jbeil, Aley and
Bhamdoun). EDL now controls that of

Khadisha.
* EDL website
* Articles 26 of Decree No. 16878/1964

The day Law N0.462/2002 is applied; the
sector will evolve towards privatization and
progressively fall out of the scope of article 35
of Law No. 431,

5-Water and sewers networks.

There are currently four water public bodies in
Lebanon: Beirut and Mount Lebanon/ North
Lebanon / Bekaa / South Lebanon.

They are endowed with legal personality and
are under the “fufelle” of the Ministry of water

and energy.
* Article 3 of Law 221/2000 as amended by law No.
24172000

The new legalfregulatory provisions organized
merger of former water bodies into the new 4
current water public bodies. Rights, obligations
and projects of the former water public bodies
are transferred to the 4 new water public

bodies
* Articles 1 and 6 of decree No. 8122/2002

The water public bodies are in charge of the
study, building, maintenance, exploitation and
renewal of both water distribution and sewers
networks in the scope of their respective
geographical areas.

* Article 4 of Law 221/2000

Provisions of Decree No. 14597/2005 refer to
the constructions and properties of the water
public bodies, more specifically to extensions
tinking the public network and the customer

and notably running under public roads.
* Articles 11, 12 and 51 of Decree No. 14597/2005.
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Category of properties Relevant authorities

The State via the ministry has undertaken/ still
undertakes construction of water infrastructure,
including water networks.

* Article 2 of Law No. 221/2000

* Article 25 of Decree No. 5469/1966

* Eg. Article 4 of Decree No. 14872/1957

* Decree No. 1425/1999

Municipalities have also built and ensured
maintenance of water projects, notably sewers
within their geographical scope of competence.

* Eg. Arficles 49 and 136 of legislative decree No.
118/1977.

Unions of municipalities are also entitled by the
law to built sewers networks covering several

municipalities that are members of the Union.
* Articles 74 and 126 of Legislative decree No. 1181977

In practice water public bodies still do not have

information onfcontrol over sewers networks.
* Information provided to the TRA by the Beirut and Mount
Lebanon water public body.

6-Railway tracks Railway tracks are the property of the

Lebanese State.
* Article 2 and 4 of Decision No. 144/1925

The Railway public bedy is a public body
endowed with legal personality. It only has
authority to exploit and manage the railway

tracks.
* Article 2 of Decree No. 6479/1961.

Other:
1- Water, sewers, electricity and telecommunications networks built by land companies ( 3,3
4y )&= are built on behalf and for the State

* Article 3 of Law No.117/1991,
* Eqg. Solidere (ariicle 61 of Decree No. 2537/1992)

2- Infrastructure built by Council for development and reconstruction CDR is not the property of

CDR. Such infrastructure notably includes water, electricity and sewers.
*Article 5-7-1 Legislative decree No. 5/1977

59




Annex B Charges for Use of Public Rights of Way in France

The following is an excerpt from the OECD study “Public Rights of Way for Fibre
Deployment to the Home"”® and quotes from French legislation, R. 20-51 and 20-52 of the
CPCE:

France: The Total Annual Fees

The total annual fees, determined in each case in accordance with Article R. 20-51,
depending on duration of occupation, advantages o the permit-holder and rental value
of the location occupied shall not exceed: (Article R. 20-52 of the CPCE).

1L Public property (highways):

1. For use of ground or under ground level, per kilometre, per cable: EUR 300 for
motorways; EUR 30 for the rest of the road network.

2. In other cases per kilometre, per cable: 40 EUR.

3. For facilities other than radio stations: EUR 20 per m2 of surface area. No charge
applies for land-take for supports for cables mentioned in 1 and 2.

I/ Public property other than highways, excluding maritime property:
a) Public property (rivers}):

1. For use of ground and underground level, per kilometre and per cable: EUR 1 000.
2. In other cases per kilometre and per cable: EUR 1 000.

3. For facilities other than radio stations: EUR 650 per m2 of surface area. No charge
applies for land-take for supports for cables mentioned in 1 and 2.

b) Public property (railways):

1. For use at ground or underground level, per kilometre and per cable: EUR 3 000.

2. For other cases, per kilometre and per cable: EUR 3 000.

3. For facilities other than radio stations: EUR 650 per m? of surface area. However, no
fee applies for the land-take for supports for the cables mentioned in 1 and 2.

c) On other annexes of public property other than highways:

1. For use of ground and underground level, per kilometre and per cable: EUR 1 000.
2. In other cases per kilometre and per cable: EUR 1 000.

3. For facilities other than radio stations: EUR 650 per m2 of surface area. No charge
applies for land-take for supports for cables mentioned in 1 and 2.

® public Rights of Way for Fibre Deployment to the Home, 04-Apr-2008, OECD, Committee for
Information, Computer and Communications Policy, DSTI/ICCP/CISP(2007)5/FINAL




Annex C Charges for Use of Public Rights of Way in Other Countries

The following are excerpted from the OECD Study “Public Rights of Way for Fibre
Deployment to the Home”:

Australia

There is no legislative requirement for compensation for access to installing new
infrastructure with the exception of where a person suffers financial loss or damage
because of anything done by the carrier. In such a case compensation is payable as
agreed between the parties or as determined by a court of competent jurisdiction. Carrier
licence conditions require carriers to provide access to their towers and underground
ducts to other carriers on terms agreed between the parties or, failing agreement,
determined by an arbitrator appointed by the carriers. If the parties fail to agree on the
appointment of an arbitrator, the Australian Competition and Consumer Commission
becomes the arbitrator.

Austria

Providers of a communications network are entitled to demand rights of way on public
property, such as streets, footpaths, public places and the airspace above, with the
exception of public water facilities, free of charge and without special authorisation. This
basically also applies for rights of way conceming the local loop. Private property owners
otherwise are entitled to demand compensation corresponding to the loss in value.

Belgium

For the right of use, the authority may not impose any tax, levy, dues or fees of any kind
upon the public telecommunications network operator concerned. Moreover, every
public telecommunications network operator disposes, free of charge, of a right of way
for cables, overhead lines and corresponding equipment on public or private building
sites, which are laid on the public domain {article 98 of the Act of 21 march 1991).
Nevertheless, the authorities concerned may ask the operators for compensation of the
costs incurred.

Canada -
In its Telecom Decision CRTC 2001-23, 48 issued on January 2001, granting Ledcor
access to municipal rights of way, the CRTC ruled that Vancouver was entitled to
recover causal costs only, such as plan review and inspection fees, reilocation costs,
pavement restoration and lost productivity, but it was not entitled to collect fees for the
right to use those rights of way (economic rent). The CRTC stated in its reasons that,
while its decision was based on the particular facts of the case, the causal costs
principle would assist municipalities and carriers in negotiating the terms on which
municipal consent would be given for carriers to construct, maintain and operate
transmission lines on municipal property. The decision was appealed to the Federal
Court of Appeal which upheld the CRTC ruling and in 2003 the Supreme Court of
Canada refused to hear a federation of Canadian Municipalities appeal.

Czech Republic

Under Section 111(1} and (2) of the Building Act, the entity or person whose property
has been expropriated is entitled to compensation of an amount corresponding to the
usual price of the land or of the building or structure, including all and any
appurtenances thereto, if the ownership title has been withdrawn, or of an amount
corresponding fo the price of the right of way if the ownership title was limited by




establishing the right of way or if a right corresponding to the right of way has been
withdrawn or limited. In addition to these compensations, the entity or person is entitled
to reimbursement for the costs of moving away, costs of changing the place of business
and any other such costs as may be reasonably incurred by the entity or person being
expropriated due to and in connection with the expropriation. The method of
determination of such compensations, and the amounts thereof, must correspond to the
financial damage suffered by the expropriated entity or person as a result of the
expropriation. In the event that the usual price is lower than the price determined on the
basis of price provisions, the compensation should be in the amount of the price
determined on the basis of the price provisions.

Denmark

When applications or notifications of placing cables and siting masts are similar to
ordinary planning and building cases, the municipality in question may charge for the
review process. These fees must be made public on the municipality.s website.
Additionally, the municipalities can ask the companies to contribute with suggestions to
the district plan and hereby carry expenses on to the companies.

Finland
Only a fee concerning supervision measures and other official duties must be paid to the
local authority, in accordance with a tariff approved by that authority.

France

The fees for public highway usage by electronic communications operators are set by
the local executive authority within the limits stipulated by Article R.20-52 of the Code
and in accordance with the criteria set out in Article R.20-51. The decree allows some
leeway at the discretion of the authorities, as follows; first, the authority may set fees at
the level it wishes. It must balance revenues against the indirect advantages of
promoting the development of electronic communications in its jurisdiction; second, the
very principle of a fee for the use of public property enables the local authority to require
land use plans, which will facilitate any subsequent infrastructure sharing; third, the
Decree opens the door to differential duct fees depending on occupancy, which is an
option for identifying reserve capacity and for providing an incentive to operators to
manage resources economically. The total fees take into account the duration of
occupancy, the rental value of the location occupied and the material, economic, legal
and operating advantages to the permit-holder. The manager of public property can set
a lower fee for unoccupied than for occupied ducting. The sum of these fees is paid to
the property manager or concessionaire in accordance with the conditions set in the
right-of-way permit of article R. 20-51 of the CPCE.

Germany

There is no article directly stipulating financial compensation for access to and use of
municipal public rights of way. Use is always free of charge. Only a small fee may be
charged for granting permission to install cables (technical specifications).

Japan

There is no article directly stipulating financial compensation for access to and use of
municipal public

rights of way.

Korea
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The fee for an application for occupying a public road is USD 1.00 per case. The
restoration of the excavated road is performed by the district office at the cost of the
telecom operator to prevent moral hazard of the telecom operator after installing ducts or
poles. A telecom operator must pay charges for occupying public roads according to
Section 43 of the Law on Public Roads. Section 26-2 of the Presidential Order on the
Law on Public Roads describes how to calculate charges for occupying public roads,
which varies according to areas (Seoul, other metropolitan areas, and non-metropolitan
areas) and facilities (poles, public payphone booth, ducts, and other facilities). Section
44 of the Law on Planning and Use of National Land requires that a telecom operator
obtain permission from the head of the District Office to occupy commaon utility pipe
conduit for telecom, gas, electric power, water or sewage, and pay the charges for
occupying the conduit determined by the decree of the district office. It is also possible to
use the wall space of the subway system after negotiation with Seoul Metro. However,
the usage is minimal because the charge is much more expensive than that set by the
district office.

Netherlands

if a provider wants to use a third party.s network, this third party has to share its network
if it is technically possible. Charging for it may be possible, but there is no compensation
system. When applications or nofifications of placing cables and sitting masts are similar
to ordinary planning and building cases, the municipality in question may charge for the
review process. These fees must be made public on the municipality.s website.
Additionally, the municipalities can ask the companies to contribute with suggestions to
the district plan and hereby carry expenses on io the companies.

New Zealand
There is no legislative requirement for compensation for access to installing new
infrastructure.

Norway

The system of taxation and other financial burdens on network owners is different from
municipality to municipality. There is no common approach to financial compensation for
access to and use of municipal public rights of way which would apply to the local loop.
The compensation is based on the value of alternative use of the land or rights.

Portugal

There is no specific rule requiring financial compensation for access and use of
municipal rights of way to the local loop. For access and use of municipal public rights of
way the law foresees a municipal fee for rights of way . MFRW.50 The rights and
charges as regards implanting, crossing or passing over of systems, equipments and
further resources of undertakings providing publicly available electronic communications
networks and services, at a fixed location, of a public or private municipal domain, may
give rise to the establishment of that municipal fee. In municipalities where the MFRW is
collected, the undertakings who provide publicly available electronic communications
networks and services, at a fixed location, shall explicitly include the amount due in the
bills to their end-clients.

Singapore

Access to the incumbent’s rights of way infrastructureffacilities is charged in a cost-
based manner.
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Rates can be referenced from Schedule 9 (Subsection 5) of the Reference
Interconnection Offer which is available at IDA.s website. Access to building owners.
facilities as spelt out in the Code of Practice for Info-communications Facilities in
Buildings (COPIF) is made available without charge. For road excavations, the Land
Transport Authority levies an administrative charge to process applications. Operators
are also made responsible for repairing the roads after the works.

Spain

The general tax levying capacity corresponds to local entities, pursuant to the local tax
agencies. law, whereas fixing rates per licence corresponds to what the respective tax
ordinances of local Entities provide for. The rates fixed in the General
Telecommunications Act correspond to the General State Administration and have
nothing to do with local taxes. On the other hand, the Local Tax Agencies. Regulating
Act {(Royal Decree 2/2004, of & March, wherein the revised text of the Local Tax
Agencies. Regulating Act is approved) provides for the method to calculate the rates
foreseen for exclusive use or for exploitation of the local public domain.

Switzerland
Financial compensation may only cover the costs of the municipal public rights of way.

United Kingdom

The telecom-related legislation and regulation does not specify any financial
compensation for access to and use of municipal public rights of way which would apply
to the locai loop. Code operators are, however, required to put in place funds (a bond,
insurance policy or other financial instrument) to meet any specified liabilities to protect
Highways Authorities against incomplete street works. The specified liabilities would
arise should a Code operator cease to trade and leave apparatus on, under or over
public highways. The Highway Authority may choose to remove the apparatus or need to
reinstate the public highway and would be able to claim against the funds put in place by
the Code operator to cover its costs in removing the apparatus or reinstating the public
highway. In terms of planning for access to and use of municipal public rights of way,
applicants have to pay fees to local planning authorities to consider applications for prior
approval and planning permission. However, such fees are to enable the local planning
authority to provide a good quality service. They are not intended as compensation for
access to a right of way. For street works, under a permit system operators will be
charged per permit they apply for. This fee is to cover the costs involved in issuing a
permit and co-ordinating the works with others in the locality, which insure that a number
of different works, by different utilities, are not taking place at the same time in close
vicinity to each other. Permit fees are only intended fo cover the cost to the local
highway authority of administrating utility led street works. Fees should not be setata
level which generates surplus revenue for the local highway authority; this is regulated
by the Department for Transport which sets the maximum fee limits. Therefore, permit
fees are not compensation but allow local authorities to mitigate some of the disruption
caused by the works.
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United States

Section 224 of the Communications Act specifies “just and reasonable” rates for
attachments by telecommunications carriers to provide telecommunications service and
for attachments by cable television systems used solely to provide cable service. The
system of compensation specified by section 224 is based on an allocation to the
attacher of a portion of the costs associated with the usable and unusable space on the
pole. The FCC uses these rate formulas when the parties are unable to resolve a
dispute regarding the attachment rate themselves.
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Annex D FCC Pole Attachment and Duct Formulas

The following is excerpted from the FCC provisions on rates for charges for pole
attachments (see http://www.fce.govieb/mdrd/PoleAtt.htmi):

Pole Afftachment Rafes. Many pole attachment complaints allege that the annual rates charged
for attachments are not just and reasonable. As directed by Congress, the Commission has
devised formulas for calculating the maximum lawful rate that can be charged for attachments.
Rates for cable television system attachments are governed by a different formula than
telecommunications attachments.

The Commission applies the following formula to determine the maximum allowable annual pole
attachment rate for cable television systems that do not also provide telecommunications
services:

Maximum _ Space Factor x Net Cost of . Carrying
Rate = OPace e a Bare Pole © Charge Rate
\svpll.?e Space Occupied by Attachment
aACe =
Faclor Total Usable Space

where Space Occupied is presumed to be one foot, Usable Space is presumed to be 13.5 feet
and Pole Height is presumed to be 37.5 feet

The Commission applies the following formula to determine the maximum allowable rate for pole
attachments that provide telecommunications services:

Carrying
Rate

Maximum Rate = Space Factor x Nel Cost ol'a Bare Pole x [ Charge

[ Space ) 2 Unusable Space ‘
: +| = x — - —
Occupied 3 No. of Attaching Entities

Where Space Faclor = :
Pole Height

where Space Occupied is presumed to be one foot, Unusable Space is presumed to be 24 feet
and Pole Height is presumed to be 37.5 feet

The FCC applies the following formula to determine the maximum allowable conduit rate for cable
television systems and providers of telecommunications:

bl{a:t{ggl:rn _[ 1 « 1 Dugel ] No. of Net Conduil Invesimeni « %’E‘rf :!"eg
Linear fiim. L Numberof Ducts No. of Inner Duets Dusts ™ gystarn Duct Length ¢/, )} Rale
{Parcentage of Conduil Capacily) (Met Linear Cosl of 8 Conduit}

where the number of ducts is presumed to be two. Simplified as:




Maximum Rate _ | Duct 9 Net Conduit Investment

Per Linear fL./m. ™ No. of Inner Ducts ~ System Duct Length (ft./m.)

Carrying
s Charge
Rate

where the number of ducts is presumed to be two.
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